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PREFACE

TuaNks are due and are hereby given to sundry
persons who lent letters from Lord Bramwell for
use in this volume ; also to the proprietors of the
Times, for permitting the republication of Lord
Bramwell’'s many letters to the editor; also to the
proprietor and to the editor of the Economsist, for a
similar favour, as well as for other courtesies ; also
to Mr. James Knowles, proprietor of the Nineteenth
Century Review, who was good enough to allow
Lord Bramwell’s article, June, 1885, to be reprinted
(pp- 264-274). The portrait frontispiece is repro-
duced by kind permission of Messrs. Fradelle and
Young, 283, Oxford Street, W.
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A MEMOIR

OF

LORD BRAMWELL

CHAPTER L
qu LEARNER.,

Monotonous faultlessness of our Judges—Their apologia never
called for — None wanted in Lord Bramwell’s case—
Parentage—School-days—Clerk in a City bank—Early
marriage—Studies law under a special pleader—Sir G.
Bramwell's description of special pleading—Tries it for
a while—Called to the Bar—Speedy success on Home
Circuit, and large practice in commercial cases—A Judge
at forty-seven.

THE memoir of each memorable Judge which Her
Majesty’'s public constructs for itself is: ¢ He sat
there and did what was right, and is dead.” The
reasons why Her Majesty’s Judges are, of all the
nation’s worthies, most readily forgotten may be
deemed honourable alike to those illustrious magis-
trates themselves and to the English and Scottish
people, immortality being so largely the ungracious
gift of a man’s enemies, often remaining conditional

until made absolute by strenuous praise or apology
1
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wrung from the dead great one’s admirers. Thus,
hate is the brine which preserved memory of
Henry VIIIL., of the two Marys, the two Cromwells,
Marlborough, Walpole, Pitt, of celebrities concern-
ing whom vindications have been written—Ilong
enough for historical reaction in their favour to set
in. Prince Bismarck can never be forgotten until
the jaded French language will yield no more
angry epigrams; Lord Beaconsfield until the last
trespasser has annexed the last primrose root, and
the last Conservative Government prohibits impor-
tation of these irritating flowers through the Custom
House—to protect trespassers from cut-throat com-
petition. English and Scottish Judges remaining
singularly unhated, Zo»s concours, are out of range
even of newspaper attacks. In the introduction to
a recent ‘ History of Trade Unionism,” the bare
fact that it was Baron Bramwell who, August 21,
1867, delivered the charge in Reg. v. Druitt and
others is coldly recorded. Vengeance is left to the
collective conscience, although the principles Baron
Bramwell laid down, that Trade Union pickets may
not beat free labourers and that ‘. . . the liberty
of a man’s mind and will, to say how he shall bestow
himself, his means, his talent, and his industry, is
as much a subject of the law’s protection as is that
of his body . . ., probably seem to the author of
the work, and to his disciples, the quintessence of
judge-made lawlessness. Also from the lowest
story of the social edifice testimony is not wanting
to popular appreciation of our Judges. A hulking
labourer was once sentenced by the late Judge
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Bodkin, for the second time, to penal servitude, for
half killing a policeman. As the batch of prisoners
were going down the stairs from dock to cells, a
pickpocket, who had just got a few months’ im-
prisonment, cursed his honour the Judge audibly.
* Hold your noise,’ said the labourer ; ‘that toff in
the klobber wig often and often defended my poor
old mother, and arter the case was over he'd slip the
fee back into her hand, and say, ““’Ere, you want it
more nor I do.””’

All manner of men in the land, tacitly agreeing
that none of Her Majesty’'s Judges can do wrong,
take their revenge, so to speak, by speedily for-
getting these their most faultless servants. Mayhap
the British public will condescend to talk about a
legal celebrity if the first letter of his surname
suggests an ugly alliterative nickname, if he was
disbarred in later life, if his wife utters proverbs, if
he was too partial to stimulants, if his father was
a barber, or his sons got into disgrace. Lord
Bramwell left no enemies and made no mistakes ;
that docks the length of the pleadings in his case.
No awkwardnesses remain for indulgent friends to
explain away ; no blunders, of the kind which gives
the ingenious critic an opportunity of showing how
much better he could have managed things himself.
The rather cheap and obvious criticism of ‘the
School’ represented by his great predecessor at
the Exchequer has never been applied to Lord
Bramwell's law. He never gave the nation an
ugly quarter of an hour, as the wittiest, most brilliant
and most cynical of Chancellors did. There was no

1—2
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dubious political romance, no domestic linen washed
in public for the profession, the press, and the
gossips to shrug their shoulders over and forget
as quickly as possible, in consideration of other
virtues.

From first to last Lord Bramwell owed nothing
to ‘interest’ (a word of oppressive significance fifty
or sixty years ago, when he tried his fortune at the
Bar). He had at first no powerful friends nor family
connections ; very little money. There is a legend
that his grandfather was a tradesman in the City of
London, an initial disability which required some sur-
mounting, A.D. 1838. At Trinity College, Dublin,
June 30, 1887, after Lord Rosse, Chancellor, had
conferred the Honorary degree, Professor Webb, in
the customary Latin oration, said of Lord Bramwell,
omnia sua sibi ipse debet ; which was true in a wide
sense. Further, he owed success, the physical
power to struggle for success, very largely to his
sound, healthy begetting. The corpus sanum which
gave the mens sana so fine a chance all his life, he
got from his progenitors—his father, a precise, con-
scientious business man of the antique school, head-
clerk, ultimately partner, in the banking firm of
Dorrien, Magens,* Dorrien, and Mello, 22, Finch
Lane, since amalgamated with Glyn, Mills, Currie,
and Co. ; his mother a woman of great force of
character, who lived to the age of ninety-six. Only
those who now have white hair can recollect when

* Son of Nicholas Magens, or Magends, a German merchant

settled in London, author of many works on insurance, ex-
change, etc.; died 1764.
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there were such English mothers as his. The name
of Bramwell has been from time immemorial a good
yeoman name in the bleak, bracing North Country,
about Lowther and Penrith in Westmorland. One
of the name, John Bramwell (born 1718, died at
Newcastle-on-Tyne, 1790), lived at Penrith, and
married in 1742. His wife Anne (born 1724,
died 1773) with patriotic precision bore him
seven children. The eldest, Thomas, born 1743,
seems to have been a Captain in His Majesty’s
service, and lies buried in Kirkby Lonsdale church-
yard. The second son, William, born 1745, by his
will dated September, 1786, left ‘housing lands and
premises’ at Beckhead in Witherslack (at one time
the home of Addison, of the Spectator), as well as
personal property. There was a son, George, born
to John and Anne Bramwell in 1749. Then came
a daughter, Margaret, married in 1784 to Thomas
Jackson. A daughter of this marriage, also a
Margaret, married to John Smith of the Bury,
Stevenage, used often to tell her daughter (Mrs.
Margaret Long, living, 1897, at Eye, Peterborough)
of having carried Lord Bramwell in her arms when
he was a baby of a year or so old—an incident one
would not lightly forget. An entry in this lady’s
diary shows that she was visiting Lord Bram-
well’s father and mother in London in 1809 and
1810.

Their eldest son, afterwards Lord Bramwell, born
within sound of Bow Bells, June 12, 1808, was
christened George William Wilshere. At the age
of twelve he was sent to Palace School, Enfield,
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kept by Dr. May.* Thither his younger brother,
Harry, went also. When George Bramwell’s thir-
teenth birthday drew nigh, he asked his father for
three things : a watch, a large cake, apparently for
the purpose of increasing his popularity, and some
money. On June 11, 1821, his father wrote :

¢ With this you will receive a watch, which I hope you will
be pleased with, which I request you will not put out of order.
The gold seal and key has been added by your mother’s desire.
I wish you many years of health and happiness to wear the
same. I hope you will carefully mark the ebb of time, and
make the best use of it, so that you may turn out an honest
and clever man. You will also receive a cake, which I think
you will find capacious enough for your purpose. As for money,
you can want bat little, as you will be at home on Thursday. . . .
To-morrow your mother, myself & Co. will drink your health,
wishing you many, many happy returns of the day.’

Among Lord Bramwell's papers, together with
letters of fifty or sixty years later, from Peers,
Cabinet Ministers, Archbishops, Bishops, Cardinals,
Judges, and such famous personages, are a few of
his father’s letters of this time in faded brown ink,
the clumsy old twopenny post-marks on the back.
Stray words here and there prove that there was
great and diligent affection between father, mother,
and children. But no weak indulgence : George and
Harry must walk all the way from Enfield to Finch
Lane if they will insist on coming home at Easter.
One gets a glimpse of matters at Dr. May's from
this fine schoolboy letter; the writer is half sorry
at having stepped out into the spacious world, half
inclined to patronize Dr. May’s *fellows’:

* See note, p. 28.
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¢ June 7, 1824.
‘ My DEAR GEORGE,

¢I received your letter yesterday; I could not receive it
before. . . . I am glad to see you are first on the Credit List.
I think you deserve it, mind . . . if I were to go back to
school again, I should not be so idle as I was formerly. Tell
Mr. Jones he would have no occasion to turn me into the
middle of the room every prosidy morning. I suppose old
Jackson and a few more fill my station? I met old Westwood
the other day; he was covered over with black ink, and as
dirty as the devil himself. I am quite ruined, so says that
old Raven Craw. Tom Spring and Langan fight to-morrow.
Success to the best man! Town is quite empty ' (the letter
is dated Red Lion Square). ¢ Remember me kindly to old
friends and companions. Item to Mr. Bates, Mr. Jones, Mr.
Sugden, and Jem. Tell C. Holt I can write better than he

now.
¢ Yours ever,

¢ CossaM McRiTcHIE.

George Bramwell must have been a big, silent,
self-willed boy at this time, not ornamental, with the
superior bull-terrier expression of the true English
schoolboy, able to use his two fists a bit, utterly
unlikely, therefore, to commit suicide if chaffed by
his companions about his opinions. He and his
brothers inherited from their mother genius—rare
mental powers. Knack of mental concentration,
and easy grip of each task before him, put him at
the head of the school when he was fifteen. He
must early have suspected that he could sail round
most schoolbook problems; that difficulties which
puzzled and daunted other people need not daunt
him. Similar suspicions he modestly kept to him-
self for ten or twenty years after leaving school.
Very quickly solicitors having business within the
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Home Circuit shared them. The future Lord
Bramwell never went to a University. It was im-
possible—chronologically impossible, of course—for
him to ‘come under Jowett's influence.’ Perhaps
just as well. At the age of sixteen he was taken
into Dorrien’s Bank, beginning, no doubt, as ‘ walk
clerk” It has been well remarked that what he
learnt there must have been useful to him at the
Bar in commercial cases. To lose, by dint of
everyday familiarity, one’s awe of those bewildering
documents bankers deal with is an education in itself.
Probably at first he duly went the rounds every
morning with bill-case chained to his waist, *collect-
ing.” Later, helping at book-keeping and discount-
ing work, he would learn the why and wherefore of
bills, cheques, drafts, bottomry bonds, bills of lading,
dock warrants, etc., how and where they ought to be
endorsed, the stamps and fees required, and so forth.
In 1829 he is living at Finch Lane, already a bit of
a politician—a Liberal, as most City men were then,
rejoicing, he tells us (p. 101) at the passing of the
Catholic Relief Bill; head of the house in the
absence of his father, who writes from Margate,
September 16, 1829, that he will return to London
by seven o'clock, and ‘tell Patty to get me a rump-
steak for supper and some stewed eels, and whatever
else you like.” Strange food this for a banker.

In the following year, having no settled prospects,
he married (seemingly against the wishes of his
family and friends) a lady of Spanish origin,
daughter of Bruno Silva. They loved each other.
In 1836 she died. Whether such a marriage was a
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wise or a foolish act none can decide, since all
tribunals are prejudiced, no evidence obtainable,
and the law made ad %oc by the parties always.
Seemingly, it was considered a very rash thing for
a bank clerk to do. After planning various careers
for himself, George Bramwell determined to go to
the Bar, and in 1830, in order to master that now
vanished craft known as ‘special pleading,” became
pupil of Mr. (afterwards Sir) Fitzroy Kelly—
favourite pupil —when it was discovered by that
astute master that the quiet, confident young man
was good, not only at drudgery, but at high-class
brain work. Fifty-eight years afterwards® Lord
Bramwell told a British Association audience:

¢ One could suppose that every educated person would like
to have some acquaintance with the laws of his country;
certainly that Englishmen would, since they are proud of their
laws and responsible for them. But it is said, ¢ The law is so
dry.” I denyit. No doubt, if you have to learn how to serve
a writ, how many days a defendant has before he need plead,
and so on, it is wearisome enough. But with respect to study
—not of the practice, but of the broad general principles of law
—it is quite otherwise. Of the four volumes of «“ Blackstone’s
Commentaries,” three, to my mind, are most agreeable reading ;
these general principles should be taught as part of ordinary
education.’

Legal maxims, how they came to be invented,
and the application of them, had an intellectual
fascination for him from the first. His philosophy
of law he seems to have constructed by inductive
process, going back, step by step, from points raised
to rulings, thence to maxims, cited to reinforce

% ¢« Economics v. Socialism,’ Pamphlet, L.and P. D. League,
1888.
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rulings, until, at the outer circumference, he came
upon general principles governing the law of
England. The fine, logical completeness of it all
appealed to his inherited business instincts. The
trade of law which he had taken up was no mere
tissue of pedantries; rather, a methodical scheme
for doing the right thing and confounding rogues
. and fools. Afterwards he could reverse the in-
ductive process, and, with all the mare confidence
and satisfaction to himself, aided by his own common
sense, apply principles by deductive method, the
only one Judges are supposed to recognize.

On September 18, 1865, Chief Baron Pollock,
who also regarded legal principles from the point
of view of an intellectual gourmet, wrote :

¢ What is the pleasure derived from all this? I apprehend it
is the discovery of a rule, or law. In mathematics one rarely
discovers the rule without discovering the reason. In physics
one never reaches causes ; it is merely grouping experiences.’

What young Mr. Bramwell had to learn in Mr.
Fitzroy Kelly’s chambers between 1830 and 1833
may be gathered from these ¢ Further Suggestions’
(he called them a ¢ popular, untechnical statement of
the rules of Common Law procedure’—they are
really an essay on the art of pleading), which Sir
George Bramwell submitted to the Judicature Com-
mission, of which Lord Blackburn, Lord Coleridge,
and himself were members in 1867 :

¢ The pleadings begin by the plaintiff stating his case—
viz., those facts which, if true, show, as he contends, a right
to some judgment against the defendant. This statement is
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called the declaration. The defendant meets this by denying
one or more of the facts; as, for instance, if the action is
against the alleged acceptor of a bill, by denying his accept-
ances, or by admitting the facts and avoiding them, as by
saying the plaintiff has released him. This is called the
defendant’s plea; or by admitting the facts, but denying their
legal sufficiency, this is called demurring. The plaintiff’s reply
is called the replication ; and he, like the defendant, denies one
or more allegations in the plea, or confesses and avoids it, or
demurs to it. In like way there is the defendant’s rejoinder,
the plaintiff's surrejoinder, the defendant’s rebutter, and the
plaintiff’s surrebutter, beyond which I never knew pleadings
extend, nor is there any distinctive name for them. The
pleadings stop when neither party has new matter to advance.
. « « I mayadd that a special plea is where the defendant pleads
specially instead of the general issue, or general denial of the
plaintiff’s case, and the plaintiff's replication and all subsequent
pleadings may be special in like way. This is the origin of the
expression ¢ special pleading.”

¢ There are two leading features in the science or art of
pleading ; one is, that pleadings must be single. Originally
a plaintiff could support a claim on one ground only. For
instance, if he sued the drawer of a dishonoured bill, he could
not say in his declaration that he presented the bill, and further
say that the defendant exonerated him from presenting it; that
was double and wrong [* duplicity ’]. He was obliged to rely
on one or the other; so defendant could not plead that he did
not endorse the bill, and that it was not presented for payment;
that was double and wrong. In like way the plaintiff could
not reply that the release was not his deed, and that it was
obtained by fraud; so of subsequent pleadings. ... By a
statute of Anne, defendants were allowed to plead two or
more pleas by leave of the Court; and by the Common Law
Procedure Act of 1852, plaintiffs and defendants were allowed
to reply and rejoin, surrejoin, rebut and surrebut two or more
matters; and defendants and plaintiffs were allowed to plead
and demur, leave of a Judge for this double pleading being
necessary.
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¢This last enactment made an end of the substance of the
rule against ¢ duplicity ”’; but the form has continued. For
instance, a plaintiff never now puts his case in the double or
alternative form, and says, I presented the bill”’; and, further,
« Whether I did or not, you exonerated me.” Nor does the
defendant plead in that way, but pleads each head of defence
separately, as: (1) “ I did not endorse”; (2) * You did not
present”’; (3) ¢ A release "—and so on. The consequence is
enormous length and complexity. One claim may require four
counts, each of which necessitates several pleas, each plea
several replications, each replication several rejoinders; so
that there may be 4 counts, 16 pleas, 64 replications, and
256 rejoinders; and as every plea, replication, and rejoinder
may be denied, there may be 256 issues in law and fact. I
cannot say I ever knew of such a case ; but the following case
did come before the Court of Exchequer recently :

¢« It was an action against the Great Indian Peninsular Com-
pany for the burning or loss of the luggage of an officer, a
passenger on the line. Count 1 said plaintiff was a passenger
on defendants’ railway with luggage, and that the defendants
did not safely carry the luggage. Count 2 said plaintiff was
an officer in service of Her Majesty on duty, and was received
by defendants with his luggage, being necessaries as an officer
on duty, to be carried; yet they did not safely carry the
luggage, nor use due care, but were so negligent that, through
their negligence, luggage was burned.

¢ The pleas were: (1) Not guilty; (2) denial—defendants
were carriers of passengers and luggage; (3) plaintiff was not
a passenger, as alleged; (4) to count 1, plaintiff was taken
as a passenger under a contract with Government, by which
defendants were to be under no responsibility for luggage;
(5) to count 1, that the matter complained of was by plaintiff’s
default ; (6) to count 1, that plaintiff was one of a body of
troops, and by their carelessness and wilful misconduct and
mutinous act luggage was lost ; (7) to count 2, same as plea 4 ;
(8) to count 2, same as plea 5; (9) to count 2, same as plea 6;
(10) to count 1, plaintiff was carried under a contract with
Government ; (11) to count 2, same as plea 10. The replica-
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tions were: (1) A denial of all the pleas; (2) to plea 4, setting
out terms of contract, that luggage was to remain in charge of
guard provided by troops, and that luggage was burned through
gross negligence; (3) demurrer to plea 4; (4) to plea 7, same
as replication to plea 4; (5) demurrer to plea g; (6) demurrer
to plea 10; (7) demurrer to plea 4. (1) Rejoinder denial to
replications 2 and 4; (2) demurrer to replication 2; (3) demurrer
to replication 4.

¢ One cause of action had issue 2 counts. The 2 counts had
issue 11 pleas, 3 of which applied to both counts; being in
effect, as they might have been in form, 14 in number. The
pleas had issue 7 replications, 1 of them being applicable to
10 of the pleas, and being in effect, as they might have been
in form, 12 in number; making, therefore, in the whole, 18.
These 18 replications had issue 3 rejoinders, in effect 4. The
pleadings raised 12 issues of fact, and 6 issues of law. . . .

¢The case of the plaintiff was probably that he was a
passenger as an officer under a contract with the Crown, that
his baggage was burned either through carelessness of the
defendants or otherwise, and that either way they were liable.
Probably they had made no contract with the plaintiff, but
with the Crown, to whom alone they were accountable; and
that if accountable to the plaintiff, and otherwise liable, the
clause in the contract exempted them, or the misconduct of
the plaintiff’s troops did; I say probably, and not certainly.
For it is a rule of pleading that it is sufficient to prove what it
was necessary to state ; the unnecessary fact not proved may
be treated as not alleged. The consequence is, the pleader
stuffs his pleadings with a quantity of matter to ensure the
pleas being good on the face of them, leaving the counsel at
the trial to prove as much as he can.

¢ The other feature of pleading is that, instead of the actual
facts being stated, the legal results or implications from them
are stated as facts. Thus, the defendant is said to have accepted
a bill. The truth is, it is drawn on, and accepted by another
person in that other person’s name; but the plaintiff contends
that, by reason of the defendant receiving some profits from
the business carried on by the acceptor, the defendant is a
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partner with him, and liable as acceptor of a bill accepted in
the name in which the business is carried on. So the defendant
is said to break and enter the plaintiff's close if he gives a
warrant to distrain to a broker who enters for that purpose.
So if a man turns his wife out of doors without means of
support, goods supplied to her are said to be sold and delivered
to him, because she had an implied authority to bind him. . . .
I will now point out the mischiefs resulting from this last-
mentioned matter. In the first place, it causes pleadings to
fail in their very objects. They do not state the facts so as
to inform the opposite party, nor evolve the matters in dispute.
« . « The pleadings do not evolve what is in dispute as matter
of fact or matter of law. Hence, as we continually see, as soon
as the plaintiff’s case at Nisi Prius is opened, it is found there
is no fact in dispute, and a verdict is taken with leave to move,
or a special case is stated, or the Judge directs a verdict or
nonsuit. In these cases all the expense of the trial, or nearly
so, is wasted. And even where one or more facts are in dispute,
all the preparation to prove the others not in dispute is need-
less, and immense expense and trouble are incurred in vain.
No doubt this is much mitigated by respectable attorneys who
make reciprocal admissions. But to do this the attorney must
not only be honest and self-denying ; he must also be cool-
headed, and not led away by zeal for his client, and determined
to make his unjust adversary prove everything. This latter is
not so common a virtue. Further, points of law are sprung
on the opposite party and the Judge at the trial, which for want
of preparation and otherwise cannot then be discussed, and
consequently must be reserved, and facts then are disclosed
for the first time, which involves the necessity of new trials on
the ground of surprise. In the next place, mistakes are made,
and justice defeated on technicalities. A plaintiff must not
only make out a good case, but he must show he has used the
right form, that he is in the right in substance, and in the right
in saying his case was one of money had and received. Further,
injustice is worked by this fiction ; there is a form of declara-
tion commonly called * trover,” but in which the plaintiff says
the defendant converted the plaintiff’s goods to the defendant’s
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‘use. It has been held, whether rightly or wrongly is not the
question, that, if a man assumes to dispose of another’s property,
it is a conversion to the use of the person so assuming. I was
counsel in a case for the Sheriff where this fiction cost the officer
£7,000. The case was this: An attorney named Buchanan
Hoare had lent money for a client on some books; he was
desirous of selling these books, and thought, why I know not,
that he would be safer in selling if he had them seized and sold
under a fi. fa. at the suit of his client on a judgment which
was part of the security. He issued the f. fa., and took the
officer to the place where the books were in his (Hoare's)
custody, who accordingly left his man in possession; after-
wards the officer had them inventoried, valued, and a bill of
sale was made of them to Hoare or his client ; the officer then
left, leaving the books where and as he found them. Hoare
then sold the books. Someone who claimed the books—by
what title I forget, nor is it material—brought an action against
the Sheriff, who was held liable for a conversion, and had to
pay £7,000 damages, and costs. It is impossible he could
have been liable for this if the actual facts had been stated. . ..
A foreign jurist coming to one of our Courts to be enlightened,
instead of hearing principles discussed, would hear the plaintiff’s
counsel argue there was a conversion, and the defendant’s that
there was not ; and the Judges would gravely discuss the same
matter ; cases would be cited to show what had been held to
be a conversion and what not. The origin of this is, that if a
case can be thus solved, trouble is saved to all parties, no
principles have to be enunciated nor established, and they are
very troublesome things. Lastly, as David Dudley Field said,
this mode of pleading is an impediment to a fusion of law and
equity. He made the remark as to forms of action; they were
abolished in New York. . . . One thing at least is certain—
viz., that the Common Law pleading and Equity pleading
cannot both be right.’

He does not seem to have made a success of it
when he began as a special pleader on his own
account, and, as his friend Master Macdonell tells
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us, earned but a pittance ; had not the right gifts or
limitations for some businesses ; made up his mind to
go to the Bar, and was ‘called’ May 4, 1838. One
who was his companion in those trying days says of
him: ‘Though he had not received a brief, he was
always sanguine of success, feeling, as he expressed
it, that he had *got it in him,” and meant to rise to
a seat on the Bench.” This faith he would impart
to his cousin, the late Edward Frith, the ¢ Ned’ of
his father’s letters, and to Mr. B. E. Kennedy,* both
members of the Stock Exchange, over a cup of
bachelor-made coffee—very costly in those days—
at his chambers, after a dinner at the Cock, or Rain-
bow in Fleet Street, they smoking their cigars, he
never smoking. All his life he snatched at chances
of picking up information from practical men ; from
these friends learnt technicalities and general rules
of Stock Exchange business and Committee ‘law’
(for it 7s law, having the same origin as our Common
Law). They were excellent authorities, both in
later days large ‘dealers’ in the railway market.
Thirty years afterwards (December 3, 1868) Sir
George Bramwell was one of the Judges who
decided the important Stock Exchange case of
Grissell v. Bristowe, in the Court of Exchequer
Chamber, Cockburn, C.J., presiding, the other
Judges being Lush, Kelly, Channell, and Pigott ;
and Stock Exchange members concluded that the

* Long a member of the Stock Exchange Committee ; now
(July, 1898) the oldest living member of the House, having
been admitted in March, 1836.
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knowledge thus early acquired must have been of
assistance to his brother Judges.

Judging from the point of view of 1897, the
London of 1837 must have been a dingy and
depressing place for a briefless barrister who had
quarrelled with his relatives. Dickens pictures the
then professional and social life of the middle classes
as a blend of dingy formality, vulgarity and maxvaise
konte. Thackeray tells us that there were no
restaurants in the City—nowhere to get a dinner,
save the tavern for the rich and the cook-shop for
others.  Clothes, travelling, books, newspapers,
many luxuries now considered indispensable by all
classes, were scarce and dear. George Bramwell
concluded that if he wanted such things, or more
desirable ones, he must work for them. That he
could do, and did, to such good purpose that, in
1841, three years after being called, he is described
asone of the leaders of the Home Circuit with Shee,
Channell, and Lush, rising men being Honyman,
Bovill, Frederick Thesiger, Mathew, Parry, and
Hawkins (Platt was made a Judge in 1845). The
motto he liked best to quote, and formally took in
later years, was ¢ Diligenter” In order that a
detailed account of the work and career of a
barrister in good practice shall be interesting,
special talents are required—on the part of the
reader. It gives a poor and incomplete idea of the
enormous mental and physical strain Mr. Bramwell
went through between 1841 and 1856 to say how,
as a pleader on the Home Circuit, he was entrusted
with most important cases, on which depended the

2
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fortunes of clients long since dead and gone. Rail-
way construction and industrial expansion, due to
Free Trade, were causes at that epoch of much
commercial litigation. Mr. Bramwell profited by
the new business. Became a power with judges and
juries at the Guildhall. City solicitors believed in
him.

Although so redoubtable a combatant, carrying
far too many guns for most of his opponents in
controversy, he had not the combative instinct—did
not love fighting for fighting’s sake. In later years
his expressions of deference for some opponents, such
as Mr. George Potter, Mr. Shaw Lefevre, Henry
George, etc.—the evidence that their assertions did
tell on him a little—is almost aggravating at times.
Reasoning, or the product of balanced reasoning,
not victory, was the element in discussion which
attracted him. Perhaps that accounts for his suc-
ceeding best as an advocate with special jurors.
The fine British imperviousness of common jury-
men discouraged him, while he could not bring him-
self to befool them nor to work on their prejudices.
Although never going quite the length of Roundell
Palmer, who refused briefs unless satisfied that they
embodied righteous claims, he was never comfort-
able when he had a doubtful case in hand. An old
friend and colleague in the House of Lords—still
hale, hearty, and full of fight—once asked him :
‘ How is it that such a clever fellow as doesn’t
get on in the profession?” ‘He is too much of a
gentleman to get on at the Bar,” answered Lord
Bramwell, which in view of the high consideration
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he himself had from the Bar sounds almost un-
grateful ; but it meant that shabby, ungentlemanly,
half-honourable things were done now and then by
men in haste to get on.

In 1850 he was made a member of the Common
Law Procedure Commission, the other Commis-
sioners, all unpaid, being Lord Chief Justice Sir
John Jervis, Sir A. Cockburn, Baron Martin, and Mr.
Willes. The foremost men in the profession had
learnt already that Mr. Bramwell, while thoroughly
loyal to English law, was neither a pedant nor an
obstructive. No one felt more strongly than the
Mr. Bramwell of 1850 that the time had come to
refit the ship, alter the rigging, adapt the steering
gear to changed conditions, to the latest needs of
legal navigation. A school of Judges and practi-
tioners had come to imagine that suitors were
created for procedure, not procedure for suitors.
Kingly, and all other, threats to English liberty
having seemingly disappeared, scant justification re-
mained for legal shibboleths and forms of exorcism,
the origin and meaning of which were forgotten.
The ancient masters of English Common Law had
recognized for centuries a double function, a double
duty cast upon them. Besides deciding and en-
forcing individual claims of right as between suitors,
they had also to defend at need popular liberties
against the aggression of extra-judicial ‘authority,’
armed with prerogative or the power of the sword.
Thus, at important epochs in the history of English
liberty, the best weapons the Judges and pleaders,
permanently on frontier service, had—wherewith

2—2
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to fight the Church, the Barons, or the King—
were precedent, legal fiction, technicalities, gray old
bogies which impressed and frightened oppressors
of a certain kind, just as relics, incantations, fetiches
frighten ignorant savages.*

The school of jurists which was already passing
away in 1856, represented by Thurlow, Eldon,
Stowell, Sidmouth, on the Chancery side, by Parke,
Rolfe, Holroyd, on the Common Law side, did not
explain, possibly did not understand, the origin
and justification of that juridical Conservatism, that
‘ opposition to historical requirements,” with which
they have been reproached. Charles Dickens, the
inspired prophet of the obvious, and his imitators,
have made plenty of grim fun of Chancery pro-
cedure especially. Nothing was easier. All legal
wisdom and ‘logic of law’ (p. 353) do not date
from the Common Law Procedure Act of 1852, or
the Judicature Acts of 1874 and 1876, any more
than all sound economic legislation dates from the
repeal of the Corn Laws. Joseph was a sound
economist when setting up State granaries in Egypt,
and Edmund Burke was sound, too, when telling
Pitt (and the Indian Famine Relief officers of later
times in deciding) that under modern conditions
Government granaries are a mistake.

* Hakewill's argument in Bates’ case is crammed with ap-
parently puerile subtleties, special pleaders’ sophistries, which,
howevet, served—as when arguing that the King had indeed
a general right at Common Law to demand benevolences from
a subject, but that Parliament alone could say how much the

benevolence should amount to; thus, the King had a Common
Law claim to x shillings, but not to one shilling. See p. g2.
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In the United States, where (as American jurists
foresaw) the Supreme Court has always been ex
barbette, always on the defensive against popular
passion or executive aggression, ‘the Common
Law of England,’ which the framers of the American
Constitution annexed ez éJoc, is more esteemed,
legal formalities and technicalities are more scrupu-
lously maintained, ‘case law’ has now far more
weight than in this country. In Lord Bramwell’s
latter years, when ‘the New Toryism’ and ‘some
kind of Socialism’ seemed to him to threaten a
tyranny as pernicious as any that Pym, Burke,
Erskine, Brougham, or Romilly had fought against,
he, too, fell back upon the entrenchments of the
Common Law.

In 1851, after thirteen years of exceedingly hard
work as a stuff gownsman, he was made a Q.C. In
that year, says a notice of his career by Master
Macdonell, he earned £3,414 in fees; in 1852,
£4,549. During his last year at the Bar, when
acknowledged leader on the Home Circuit, his fees
were nearly £8,000. He only once held a brief in
a criminal case.

On April 26, 1853, Lord Cranworth, Chancellor
in Lord Derby’s Government, asked him to serve
on a Royal Commission of Inquiry into (1) assimi-
lation of Mercantile Laws of Scotland and England ;
(2) Partnership Laws, and unlimited liability of
Partners, adding, ‘I shall consider your services of
most essential importance.” These Commissioners
were to be paid. From this inquiry came the
Companies Act, 1862 (see p. 329). In January,
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1856, James Parke, Baron of the Exchequer, after-
wards Lord Wensleydale, who had sat on the Bench
for twenty-eight years, resigned. The number of
Barons was raised from four to five. Partly to
reward his services on the two Royal Commissions
named, but chiefly to comply with the general wish
of the legal profession (and the behest of the 77mes),
Lord Cranworth offered the vacant judgeship to
Mr. Bramwell, then forty-seven years of age.
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CHAPTER II.
FUDGE.

Letters from Baron Parke and from American jurists—Interest
taken by latter in English procedure—Notable trials before
Baron Bramwell—Charge in Regina v. Druitt—Sir William
Erle’s opinion—Three generations of mastiffs—Letters and
counsel from Chief Baron Pollock—Unsettled problems—
Murder and manslaughter—Unwelcome duty thrown on
Judges by Parliamentary Elections Act, 1868—The official
Liberal view—*The Object of the English Criminal Law’
—*Riel's Case’—* Passive Obedience’—*Criminal Appeals’
—Letters on Geneva Arbitration and indirect claims—
Adbvice to railway men—Takes the part of Judge—Musical
joys and sorrows—Quality of Lord Bramwell’'s humour—
Examples—* Serjeants’ Inn’ correspondence—Estimate of
Sir George Bramwell by public, press, jurymen, and Bar
—How arrived at—Signal honour paid to him by Bench
and Bar on his retirement in 1881—Raised to the House
of Lords—Despatch from Lord Esher.

BaroN PARkE wrote to him from Ampthill,
January 9, 1856:

¢1 rejoice much to hear from the Chancellor that you are to
supply my place in the Exchequer; no appointment could be
better, and it will be highly satisfactory to the public.’

Plain words and true, showing insight also, for
there was little in common between these two
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masters, save strong sense of the dread responsi-
bilities of their office; and in after-years Lord
Bramwell, having so firm and confident a grasp of
the weapons of English law, showed that he could
take liberties which Baron Parke had always shrunk
from, always remaining, for that reason, bound, in
a sense, to the letter of law—the crutch of the man
not sure of himself. Besides, it is not safe to say
that a well-employed barrister will make a good
Judge : Scarlett, unmatched as an advocate, made
an indifferent one. The inimitable Sir Richard
Bethell did not make a ‘good’ Chancellor. Sir
Alexander Cockburn’s judgments are seldom quoted
nowadays. The morning Lord Blackburn was
raised to the Bench the 7zmes asked in a leader
*Who is Mr. Blackburn? and, December, 1859,
Chief Baron Pollock wrote to Sir G. Bramwell :

¢ What accounts do you hear of the dark horse Colin,
who lately won the race and astonished the natives? I
expect he will turn out to be ¢ a clever hack " and a “ good
roadster.”’

Among the numerous congratulations to the new
Baron at that time from Judges, Q.C.’s, barristers,
and solicitors, are the following letters from eminent
lawyers in the United States, men free from the bias
of comradeship, with no future professional interests
or convenience to care for. In respect to juris-
prudence and constitutional law the opinion of
American lawyers of the first rank is always worth
having.* Mr. Charles Curtis, of Boston, is, curiously

* See post, p. 193.
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enough, almost the only writer who, in congratulating
Baron Bramwell, immediately gave him his correct
title, noting also the constitutional anomaly involved
in Lord Wensleydale’s *life’ peerage. When made
Lord Justice of Appeal, Sir George Bramwell had
to ask Lord Coleridge whether he was in future to
be called 4. or V., and what clothes he ought to
wear. Lord Coleridge replied :

¢ Heaths Court, Ottery St. Mary,
¢ October 18, 1874.

¢. . . I take it, when you are transferred, you will be known
as Sir George Bramwell, simpliciter. 1 was told that was the
proper way to speak of Baggallay, and you are now exactly in
the same position that he is. Keep the scariet gown for high
days and holy days. It is handsome; a very old and historical
piece of drapery; knits us on to the past; surely a bond to
cling to if we can, without folly or prejudice, do so.’

Mr. Curtis wrote :

‘ Boston,

¢ February 18, 1856.
¢ My DEAR BAaRON,

¢ It is a high honour to sit as a Judge of either of your
three Courts; but to be selected to fill the place vacated by
such a magistrate as Baron Parke is a great addition to the
distinction. We in the United States look on him as one of
the most eminent jurists England has had the good fortune to
possess. His judgments are of great weight, and are cited
with deference by our most enlightened Judges. Does it ever
come into your way to look into American Reports? Those
of the Supreme Court of the United States, and those of the
Supreme Judicial Court of Massachusetts, will satisfy you that
we have made honourable progress in the science of juris-
prudence, especially in Commercial Law. You may smile at
the vanity which I exhibit when I venture to say that I think
the Chief Justice of Massachusetts, Mr. Shaw, is the most
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accomplished commercial lawyer living. During a practice of
forty years, it has been my duty to acquaint myself with the
Reports of the cases decided in your Courts, both ancient and
modern ; and I honestly believe that if Chief Justice Shaw
had had the same opportunity that Lord Mansfield had of
(almost) originating a system of -law out of the sndigesta moles,
which the Commercial Law was when he ascended and illus-
trated the Bench, he would have performed the duty with as
much felicity as Mansfield. I saw the volumes of our Reports
in the library of Lincoln’s Inn, and I see occasionally references
at your Bar to American cases. I had a letter from Sir James
Willes soon after his appointment, which gratified me as to
the evidence that he had not forgotten me.

I observe that Baron Parke has accepted the title of Lord
Wensleydale. I am surprised that he should be willing to
sink the name of Mr. Baron Parke. It is said to be only for
his life. This I suppose to be an error. I have always sup-
posed that a peerage must be an inheritable title, failing, to be
sure, if one die without heirs, but still, in its origin, never
granted (and I have thought not grantable) for life merely. . . .

¢ ChaArLES P. CurTis.'

* In contrast are some remarks from Chief Baron Pollock
on the Dred-Scott decision, in a letter of March 30, 1857, to
Sir George Bramwell, which show a very limited knowledge
of the subject referred to; the ¢ anomalous power of abrogating
laws,’ etc., being simply the equal and co-ordinate authority
of the United States Supreme Court—¢the linch-pin of the
American Constitution’: ¢. . . Notice has not been taken of
that remarkable decision of the Supreme Court of the United
States: ¢ That it is of the essence of freedom that a man
should have the power of holding others in slavery. . . .” It
is an anomalous power to give to a Court of Justice—viz., that
of abrogating laws agreed to by Congress, Senate, and President
—on the ground that they are unconstitutional and inconsistent
with the fundamental principles of the Republic. The present
use of the power is more strange than the power itself. The
decision is in substance this : ¢ That it is an infringement of a
man's natural liberty to prevent him from having a slave. . . .’
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Mr. Theodore Sidgwick wrote :

¢ New York,
¢ February 16, 1856.

¢Did you receive a letter from me, a magazine, a
barrel of apples? Could nesther my appeal to your sentiments,
. personal, critical, or gastric, elicit any response? I write these
few lines to say that I have sent you a magazine article on
your law reform (the C.L.P. Act of 1852), and also (much
more important) to express my satisfaction that you are on the
Bench. It is good for the lamp of legal science, and a fitting
reward of a laborious and successful career. . . .’

For the next twenty years Baron Bramwell sat on
the Exchequer Bench, ‘ Her Majesty’s peculiar court,’
and he survived that august sanctuary which, thanks
to the usurpations of successive Barons, had remained
accessible to the King's subjects for the apocalyptic
number of 666 years. He also was one of those
who reformed it out of existence. In 1867, with
Mr. Justice Blackburn and Sir J. D. Coleridge, he
was made member of the Judicature Commission.
In 1876 he was made a Lord Justice of Appeal, and
administered the new Acts, fusing Law and Equity
for five years. That is the bald record of his service
on the Bench. Much wisdom spoken by him there,
with profit to the Queen’s subjects, lies buried in the
Reports.

The first reported case in which he took part as
Baron of the Exchequer was Cook v. Hopewell.
Famous trials before him were the painful libel
action of the Ear/ of Lucan v. Smitk, raising the
story of the Balaclava charge in 1854 ; the garrotting
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cases in 1862, which made a profound impression
on the public mind, while the severe sentences
passed on the garrotters, especially by Baron
Channell,* made the same on them; the famous

* On Baron Channell’s retirement, Sir George Bramwell
thus wrote to him :

¢ January 7, 1873.
¢ DEar OLD FRIEND,

¢So you have left us. Schoolfellows more than half a
century back, friends at the Bar for twenty years, and brothers
on the Bench for sixteen, we now part close company. I don’t
like it—I am sure you are right to leave. Your judgment and
heart are too good for you to be wrong. But ours is a very
old association to come to'an end. I am satisfied I must be a
good fellow, or we should not have been such friends. I am
sure you can hardly remember a sharp word between us all
this time. I heartily hope you will enjoy yourself; you have,
at least, everybody’s good wishes. What the Times said of
you is what all think and say. So farewell for the present, as
I certainly mean to see you again.

¢Yours ever,
¢*G. BRAMWELL.

Dr. May’'s was not Lord Bramwell’s first school. When
quite a little chap, he had been a day-boarder at Dr. Reddy's
at Camberwell, where the late Baron Channell, three years his
senior, was head-boy. Of Dr. Reddy, this only is recorded—
that he used to aver that it was he who first taught Jowett
Greek. Baron Channell read for the law in Mr. Colmer’s
chambers, and the two schoolfellows scarcely met again until
one day in the year 1839, when Mr. Channell held a brief in a
case at Maidstone Assizes. Consultation with the solicitors
revealed a technical flaw in the pleadings drawn by them,
which in those days would have proved absolutely fatal. The
solicitors could only hope that it would not be discovered.

¢ Who's against us ?* asked Channell.

¢ Oh,’ was the reply, ¢a Mr. Bramwell. Nobody ever heard
of him before.’
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insurance case of Wooley v. Pole, in which a wealthy
half-caste gentleman, tenant of Campden House, was
alleged to have committed arson, and the resistance
to Wooley's claim was said to have seriously damaged
insurance companies’ business ; the terrible case of
the five pirates of the Flowery Land, the last
convicts executed in public. August 21, 1867, he
presided at the Old Bailey at the trial of G. Druitt,
or Drewitt, M. Lawrence, and ]J. Adamson, officials
of an Operative Tailors’ Protection Association,
indicted for carrying out ‘picketing’ in an illegal
manner and with intimidation during an extensive
tailors’ strike in the spring of the year. Outrages
committed by the Sawgrinders’ Union at Sheffield
had infamous notoriety at the time. Mr. (now Sir
Harry) Poland and Mr. (afterwards Lord) Coleridge
defended the three prisoners. Five others, mostly
Irishmen, defended by Mr. Hardinge Giffard (now
Lord Halsbury) were acquitted. In charging the
jury, Baron Bramwell restated, in language which
should never be forgotten, the imperishable Common
Law rights of British subjects :

¢ The liberty of a man’s mind and will to say how he shall
bestow himself and his means, his talents, and his industry, is
as much a subject of the law’s protection as is that of his body.

Generally speaking, the way in which people have endeavoured
to control the operation of the minds of men is by putting

¢ Then, gentlemen, we're done,” was the advocate’s remark.
¢ I was at school with that gentleman.’

And done they were. It was Mr. Bramwell's first Assize.
In the year 1839 the leaders travelled by stage-coach. He
took the steamboat to Gravesend, and walked to Maidstone to
save coach fare,
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restraints on their bodies, and therefore we have not so many
instances in which the liberty of the mind was vindicated as
was that of the body. Still, if any set of men agree among
themselves to coerce that liberty of mind and thought by com-
pulsion and restraint, they are guilty of a criminal offence—
namely, that of conspiring against the liberty of mind and
freedom of will of those towards whom they so conducted
themselves. I am referring to coercion or compulsion—some-
thing that is unpleasant and annoying to the mind operated
upon; and I lay it down as clear and undoubted law that
if two or more persons agree that they will by such means
co-operate together against that liberty, they are guilty of an
indictable offence. The public has an interest in the way in
which a man disposes of his industry and his capital ; and if
two or more persons conspire by threats, intimidation, or
molestation to deter or influegce him in the way in which he
should employ his industry, his talents, or his capital, they are
guilty of a criminal offence. That is the Common Law of the
land, and it has been, in my opinion, re-enacted by an Act of
Parliament passed in the sixth year of the reign of George 1V.,
which provides in effect that any person who shall by threats,
intimidation, molestation, or any other way obstruct, force, or
endeavour to force, any journeyman to depart from his hiring,
or prevent any journeyman from hiring, shall be guilty of an
offence. That Act was passed forty-one years ago, and, by a
statute of 1859, it was enacted that no workman, merely by
reason of his endeavouring peaceably and in a reasonable
manner and without threat or intimidation, direct or indirect,
to persuade others from working or ceasing to work, should be
guilty of an offence under the former Act of Parliament. In
other words, the second Act said that should not be so if they
did what they did in a reasonable and peaceful manner for the
purposes of persuasion. . . . I am of opinion that if picketing
is done in a way which excites no reasonable alarm, or does
not coerce or annoy those who are the subjects of it, it is no
offence in law. It is perfectly lawful to endeavour to persuade
persons who had not hitherto acted with them to do so, pro-
vided that persuasion does not take the shape of compulsion or
coercion. . . .
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Druitt, Lawrence and Adamson on Tuesday, and
a fresh batch of picketers on Thursday, were found
guilty. When they came up for sentence, Friday,
August 23, Baron Bramwell, after consulting out of
Court with Alderman Lusk, made an appeal to the
prisoners in words which, in print, must always
convey, to a generation which no longer sees such
men as he, but a poor idea of his dignified manner,
sonorous voice, and commanding expression, when
speaking under strong emotion: ‘. . . Now I ask
you in all kindness to listen to me, to listen to an
impartial man . . . because the only interest I can
have between you and your masters is that my
clothes will cost me a few shillings more or less,
which I do not consider will warp my judgment. . . .’
Then he went on to point out the unfairness, injus-
tice, and tyranny of their proceedings. In the end
he dismissed the prisoners without passing any
sentence.

A few days later, August 25, 1867, Sir William
Erle wrote on the matter:

¢. . . That job was done in a workmanlike manner. I hope
it will do good, and am heartily glad you took the duty,
for your own credit and the sake of the country. . . . In one
of Scott’s novels is there not a Bradwardine with motto,

¢ Bewarr the Barr”? I thought you and your dog as photo-
graphed might take that motto for the picketers. . . .

¢ Bramshill, Liphook, Sunday.’
He alluded to it again from Bramshill, January 19,
1869 :

¢All I want to know is, How goes it with your lordship
and your brave, sensible, faithful dog? I hope you are hearty
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and cheery. . . . I have one comfort ¢ great and glorious,”
as Maw-worm says, and that is, in seeing Willes's sagacity in
managing elections, as also in every other possible thing, duly
appreciated by the Times, and therefore by Her Majesty’s
public in general. And now good-bye. I wish you health
and happiness for many years to come with which to be brave
and useful, as you were in R. v. Druitt and others, tailors’
strike, which we put verbatim into our Report as an exposition
of the existing law.’

The fate of the brave, faithful, sensible dog
mentioned is told in a letter to the late Mr. Robert
Hanbury, of Poles, Herts :

¢ January 8, 1876.
¢ DEAR SIR,

¢I have received your letter about the Reformatory
and Refuge Union. I am afraid it is a lithograph, conse-
quently a circular, which neither calls for an answer nor
justifies my writing. But I have as Judge known gentlemen
of your name as High Sheriffs in Berks and I think in your
county; you may be one of them. So perhaps you have
written to me because you have known me, and perhaps I
may be warranted in writing to you. If not, forgive me.
Some years ago Mr. Blake, of Welwyn, gave me a most
beautiful mastiff, bred by a gentleman of your name. I got
very fond of him, and when he died of old age, to comfort me
I got another, not so handsome, but the gentlest, most affec-
tionate creature possible. He got killed on the railway about
six weeks ago, to the great grief of myself and Lady Bramwell.
Now to the point. If you are the breeder of these beautiful
creatures, and will give or, if you are not will influence me, a
puppy I will subscribe a liberal sum to the Union. I very
much approve of it, and believe it does great good. In proof
of which I venture to hand to you a promise of a small
subscription. Pray excuse this: you would if you could tell
how we have sorrowed over that dog—though you might

think us very silly. Very tral
ery truly yours,

¢G. BRaAMWELL.’
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The result being that he gave Mr. Edgar Hanbury
420 for a robust mastiff puppy, six weeks old. This
dog and Lord Bramwell also became great friends.

As a Judge, Baron Bramwell was always learning.
His intimate correspondence, lasting for ten or
twelve years, with Chief Baron Pollock, shows what
these two men were ever most concerned about.
February 20, 1859, Sir Frederick, who now and
then was perhaps a little too fond of discoursing on
Shakespeare and the musical glasses, says :

‘. . . In writing to you I always feel as if I could write for
ever, and pour out my whole soul through the nib of my

pen. . ..

These letters contain little about either man’s
own pride, profit, or pleasure ; much about plans for
doing their duty in a better way, more wisely, more
mercifully. August 7, 1858, Chief Baron Pollock
writes :

¢. . . It must be remembered that a legal sentence is not a
punishment for moral sin (scarcely for legal guilt); its object

is to deter others with as small an amount of human suffering
as will answer that end.’

On August 8, 1857 :

‘. . . Asto usury, I consider it in the same light as incest.
The law does not punish it; but it is the duty of grave and
decent Judges to denounce it when they come across it. . . .’

¢ Sunday, April 5, 1859.
¢. . . Our circuit is glimmering in the socket. The Chief*
(for I am only the Junior Judge of Assize) is a singularly able,
clever man, but of rather undomestic habits. Have never
seen him at breakfast; always had to wait for him at dinner.

* Lord Campbell.
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He has (as I told him one day) a sublime contempt for the
smmaterialities of life. In respect of ermine and gold chains,
trumpets and scarlet cloth, very much of the Martin school ;
likes to get through the rind of the orange and reach the pulp
as early as possible. . . .’

Again, July 20, 1860:

¢. . . In a Post Office case, I rebelled and refused to give
penal servitude to a sorter and deliverer who had been eighteen
years in the Post Office, maintaining himself, a wife, and six
children with a pound a week, but became a victim to the
twicked practice of sending coin by the post. When Tenterden
found that somebody was always ready to swear to a ¢ promise
to pay " a debt (barred by Statute of Limitations), he intro-
duced a Bill requiring the promise to be in writing. When he
saw that a new kind of action had sprung up (for giving a
false character), which violated the spirit of the Statute of
Frauds, he required all such ¢ characters” to be in writing. . . .
‘Why does not the Post Office lower the charge for Post Office
orders, and refuse to convey cos? . . . What is a poor devil
to do with starving children, one or two of them sick, money in
his kand, nothing to protect it but the envelope 7 It is too bad ;
it is scandalous; it is disgraceful ; it is wicked. I declare war
against it. . . .’

¢ Tuesday, July 16, 1861.

¢ I know little (indeed, nothing) of the discomforts of a Welsh
circuit, and I don't mean to learn them. I know not whether
I am to condole with you on bad lodgings and stingy magis-
trates, on drunken and stupid interpreters and incurably
obstinate and corrupt jurors, or whether I am to congratulate
you on tasting currouch da ! at the summit of Cader Idris.’

¢ March 22, 1863.

¢. . . Eighteen months for knocking out brains is not o
much ; on the contrary, vastly too little. But you have en-
deavoured to shift the question, which is, not whether the
punishment was, per se, too much or too little, but whether at
the end of ten years (and ten may be twenty as well as four) it
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is right to give the same punishment as would be given at
first—all Nature says No in a case of murder. Take Eugene
Aram’s case, or Governor Wall's (assuming both to have been
guilty), you can still do nothing but hang—that is, if you do
anything. Governor Wall’'s case was, however, somewhat
questionable, and the Ministry would have spared him if they
could have mustered courage to do so, or could have found
any excuse for it. . . .’
¢ March 28, 1863.

¢. .. I think physiologically you are quite right about
digestion. 1 should certainly take very bad care of your
digestion.* (I do not take very good care of my own.) But
to argue in favour of selfishness on this account is to confound
physics and metaphysics, morals and matter.’

¢ August 31, 1863.

‘. . . You are making a prodigious fuss about the abridg-
ment of the long vacation, as if “ Bramwell's Abridgment "
was an extraordinary work. I remember being engaged at
Lancaster in a cause before Bailey in the month of September,
and my long vacation consisted of ome day, which enabled me
to travel to London and attend Lord Tenterden’s sittings (he
was then only Sir Charles Abbott) the following day. This
was before Scarlett’s Bill passed which fixed the terms, secured
us a ‘“long vacation” of decent and reasonable length, and
gave us a short vacation, commonly called Scarlett’s holidays.
While the Chief Justice himself received much in fees for
business done, his clerk (I believe) a great deal more, and his
son (the associate) still more, he worked like a trooper. But
when he (and the son) were put on salaries, he was quite
content with the inactivity ” to which the statute condemned
him, by giving twenty-four days of sitting after each term and
no more, unless by consent. It is above thirty years since all
this happened, and you (young gentlemen) know little about
it. And as to your stay at Croydon, I was once three weeks
at Guildford myself. The malignant did indeed say that I
dawdled on to shirk the Old Bailey. But I sat every day as

* See p. 139, * Laissez Faire,” pamphlet.
3—2
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late as you do now. You are right; it is as late as a Court
ought to sit when it sits ¢ de die, in diem.”’

¢ Monday, August 28, 1865.

¢, . . What a pedant that doubting lawyer must be who at
once caused Charlotte Winsor to be respited. Was it Parke,
or Rolfe, and why did not the Chancellor* (feeble man!) ask
at once the personal opinion of the Judges, and act upon the
result ? There is no plea to raise the question on a writ of
Error. And no point was reserved for the Court of Criminal
Appeal, therefore there cannot be a true judicial inquiry ; the
proceeding must be extra-judicial. No doubt a Court may
discharge the jury, and in this case it is too late to inquire
whether it was done with perfect accuracy or not. Does the
blockhead mean to say that if it were mow discovered that a
wrong man served on the jury, the prisoner ought not to be
executed ? In Frost’s case nine of the Judges thought my
objection a good one (that the list of the jury and the copy of
the indictment ought to have been delivered *together,”
stmultancously), but nine thought the objection was taken #o0
late. Oh dear! oh dear! when will pedantry and folly
cease? . ..

¢ Committee business has attracted —— to London, and he
has given up a Ni. Pyi. brief here in a will case. Qua propter
they have withdrawn the record. He will get one or two
hundred guineas. His client will be put to the expense of five
or six hundred. I don't like the morale of this. . . . There
ought to be some power to notice and check or control such
things. If he had said, I will not remain unless you give me
a further fee of 200 guineas,” he would have been said to do a
very unprofessional thing. As it is, what has he done? . . .
Worse than ¢ not going to church,” or than omitting in the
sentence of death a prayer for mercy on the soul of the
murderer. Yow are right in omitting it—I think so. I always
omit it myself. In truth, the introduction of it was an in-
trusion ” Unless the sentence is certain to be carried into
effect—an event never certain, of which I don’t complain—it

* Lord Westbury.
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is, I think, wrong to utter such a prayer. I am not sure that
we are not now ripe for the abolition of the punishment of
death—even for murder.’

¢ September 3, 1865.

‘. . . The papers have been making a great fuss about the
lenient sentences of Judges when women are convicted “ of
concealing the birth by putting away the body.” The fault is in the
Legsslature, which made an imaginary crime, and wished to make
the Judges parties to the fraud of convicting the accused of one
thing and punishing her for amother. I have no doubt the
Legislature meant the Judges to give a very severe sentence
when there had been foul play with the child, and a nominal
sentence almost when there was no suspicion of anything
wrong. But the Judges woN'T be parties to this kind of fraud
—one can call it nothing else. . . .

‘. . . Why should not a woman who has occasioned the
death of her child by carelessness, negligence, some improper
conduct (not amounting to murder), be convicted of man-
slaughter 7 The State seems to take it for granted that she
must be convicted of murder or be acquitted. Is that so?
And would not conviction of manslaughter be some remedy for
the evil 2’*

¢ October 13, 1865.

‘. . . Practically 1 quite agree with you as to the imaginary
crime of concealing a birth. As a fact, it is consistent with
perfect innocence of anything, save want of chastity. It may also
be connected with, and arise out of, a foul and cruel murder.
All that the jury find is a fact consistent with perfect innocence,
or possibly with great crime; then the Judge has to decide
which. 1 have a rooted aversion to punish prisoners for a crime
of which the jury have not found them guilty. You are quite
right ; I never did pass any such sentence as eighteen months’
or two years' imprisonment for concealing a birth. It should
be for the jury, not the Judge, to find that the child had not fair
play.  Our law (it is one of its great defects) has only two

* See Voltaire, Commentasre sur les délsts et les pesnes, 1766 ;
developing the ideas of the Marchesi di Beccaria.
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kinds of criminal slaying—murder and manslaughter. You may
object to my analogy, that a Judge is bound to look into a case
of manslaughter and decide between a fine of one shilling or
penal servitude for life. But the jury there find criminal slaying.
Here they do nof. Next time I have a case that admits of it,
I will leave to the jury to find a verdict of manslaughter. Why
not? ¢ The Court (Bramwell) I am not sure—I agree; but
take a rule.” . .

Much the same problem is touched on in a letter
from Mr. Robert Lowe, ex-Home Secretary, to

Baron Bramwell :
¢ 36, Lowndes Square.
¢ June 30, 1874.

¢. .. Of course we cannot define murder by reference to
manslaughter, and manslaughter by reference to murder. . . .
There must be a definition of those things which reduce murder
to manslaughter. Perhaps they need not be stated, but the
Act might refer to the Common Law. Fitzjames Stephen has
tried his hand, and has so managed that he limits manslaughter
to cases where there was no intention to kill, thus making all
killing under provocation murder.’

The Parliamentary Elections Act of 1868 (31 and
32 Vict, c. 125) made election petitions triable
‘before a Puisne Judge . . . at Westminster or in
Dublin.’ Instinctively Sir Alexander Cockburn,
Baron Bramwell, and others of their colleagues,
saw, although they may not have fully explained
why, that the new work thrown on them was a dis-
tortion of the true functions of the judiciary—
functions which Parliament either could not under-
stand or did not care to preserve intact. Business
in the courts of law had increased with the growth
of the nation, was ever increasing. Behind the
obvious and unanswerable arguments for reform of
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procedure which justified sundry legal changes (in-
cluding, perhaps, the Judicature Acts) of subsequent
years, there was a growing ambition within the
House of Commons to stretch supervision and
direction by the Legislature to a point dangerous
to the authority of the judiciary. Maintenance of
justice and adjudication of individual claims of right
had too long been left to the Judges. Parliament
meant to look more minutely after *social justice’ in
future. Although, technically, the Elections Act
seemed to widen the scope of judicial authority, it
was in the true spirit of English jurisprudence that
Chief Baron Sir F. Pollock protested, February 21,
1868, against the new policy. The growing in-
difference of the public to the details of Parlia-
mentary elections and the fate of candidates probably
accounts for the nonfulfilment of some of Sir F.
Pollock’s prophecies. He underestimated, too, public
confidence in the perfect impartiality of the Bench.
¢. .. 1st. I entirely approve of the Judges declining to do
the dirty work of the House of Commons. When parties were
allowed by consent to dispense with a jury, it was left to the
Judge to act upon that consent or not at his discretion. My rule
was not to dispense with the jury when the facts were really in
dispute. In the case of a contested election the facts alone are
in dispute ninety-nine times out of a hundred. Truth is to be
looked for (and not always to be got) in a mass of perjury and
corruption, which would defile the mind of a Judge—to look at.
Our business is with principles, not fact. Even in the court
business in Banco, if a difficult question of fact arose, it was
often (by an issue) referred to a jury. And there is good
reason for all this. A jury decide “aye” or “no,” and give
no reasons. No ill-will arises. A Judge would have been
expected to do much more ; to give the result of his sifting of
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the case in something like a deliberate judgment, raising a
storm of sli-will, slander, and misrepresentation against himself by
saying which of the witnesses he thought had been guilty of
perjury. It seems idle to talk of the authority of Parliament, or
that the Judges have despised it. No doubt Parliament might
take my estate from me and give it to you. But what would
be thought of a gentleman who asked an upper servant to take
care of his books and pictures, and then desired him to scour
the stairs, saying he was a servant and bound to do whatever
he was told. A dirty candlestick should not be wiped with a
cambric pocket-handkerchief—assez pour cela. . . .

‘. . . Poor —— died in the morning of the day when you
wrote. He was ‘““an eloquent gentleman,” an indifferent
lawyer, and a very bad Judge.’

Meantime, February 19, 1868, Mr. R. Lowe,
Chancellor of the Exchequer, in reply to Sir
George Bramwell's own remonstrances, put the
official Liberal view of that epoch, inspired to some
extent by Jacobin enmity to English juridical ideas
and by zeal for Parliamentary, official, or depart-
mental ascendency — evil legacies to English
Liberalism from Bentham and Austin. The Judges,
Mr. Lowe hints, are superior Civil Servants, Govern-
ment inspectors in wigs.

¢. . . We have no right to overwork you, and I, at least,
would not be a party to any proposal which could be shown to
have that effect. Whether the advantages of having the work
done by you are overbalanced by the chance of soiling your
ermine, I will not argue. You are not * the judges ” of it. It
is the duty of Parliament (not the House of Commons) to hear
with respect what you say, and then decide. Before you the
question 1is, I think, coram mon judice, invincible repugnance
notwithstanding. As to our having no moral right to impose
the duty on you, I should agree, if it were not ¢jusdem generis
with the duties you perform already. You find issues of fact
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at Niss Prius; in matters of practice your main business is to
-apply law to fact; I entirely decline so to circumscribe the
power of Parliament as to admit that we ought not to require
you to deal with other facts or other laws. A much stronger
case was the jurisdiction given to the Court of Common Pleas
about railways; equally strong the appeal from revising
barristers. You don’t like the job because it is full of anger
and discord. My butler might just as reasonably object to
carry the urn because it is hot. I write in a hurry, and
with some lack of gravity, but I really cannot admit your
arguments. . . .’

On January 12, 1872, the Rev. John Selby
Watson, an eminent scholar, was sentenced by Mr.
Justice Byles to death (commuted to penal servitude
for life) for killing his wife in a fit of passion. At
Bow Street one of the prisoner's quotations had
been: ‘Sape olim semper debere nocuit debitori.’
Mr. Robert Lowe, it is related, divided the Cabinet
on the question whether this was good or bad Latin.
The majority said good. Christina Edmunds, sen-
tenced to death, January 16, for poisoning children
at Brighton, was reprieved on grounds of insanity.

On February 3, 1872, the Baron wrote to the
Spectator :

¢THe OBjeEcT OoF THE ENGLISH CRIMINAL Law.

¢ The two recent trials of Watson and Edmunds have shown
the uncertainty and contradiction of opinions on the subject of
how far insanity should exempt one who breaks the criminal
law from its penalties. The following is an attempt to ascer-
tain the principle :

¢ Whom should the law punish? It is obvious that it should
punish all whom it threatens, who knowingly break it, and are
convicted thereof. To threaten punishment and not punish
would be idle. To say that stealing should be punished with
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three months’ imprisonment, arson with eight years’ penal
servitude, and murder with death, but on conviction not to
pass or enforce those sentences, would be nugatory. The
question, then, first is, Whom should the law threaten? It
seems an obvious answer to say: All on whose minds it may
operate, all whom it may deter by its threat. It would be use-
less to threaten those who could not understand the threat. It
would be useless to threaten punishment to an idiot for dis-
obeying the law, doing wrong, or injuring another, if the
intellect of that idiot was such that it did not understand the
meaning of disobedience of the law, doing wrong, and injuring
another. So if a man laboured under a delusion that someone
was attempting his life, and believed that facts existed which,
if they really existed, would justify his taking that other’s life,
it would be useless to threaten him. He would say, I have
obeyed your law,” and he would have meant to obey it. His
mistake would be no reason for punishing him as for wilful
breach of a law. It isso in the case of a sane person. If a
man shoots another in the apparent act of committing burglary,
the shooter is not punishable, though it turns out he was mis-
taken in supposing burglary was being committed.

¢ The law, then, should threaten, and consequently punish,
those on whose minds it may operate, all whom it may deter.
This is the law of England at present as laid down by the
Judges in their answers to questions put to them by the House
of Lords in McNaghten's case. Should there be any excep-
tion to thisrule? . . .

¢ Let us examine the supposed exemption of an offender of
unsound mind. It is said mad people ought not to be punished.
If not, they ought not to be threatened. But why ought they
not to be threatened if the threat may operate on their minds,
if it may deter them? It is said that there are certain manias
which irresistibly impel to crime, and that though the threat
of the law is understood, there is no wilful disobedience of it.
Now, what are these manias? The two most frequently heard
of in connection with crime are the homicidal mania and the
stealing, or kleptomania. A man troubled with these has a
strong desire to kill and to steal. These manias, as they are
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called, do not consist in disease, unsoundness, or a non-sane
state of the mind, but of the passions or appetites. The
homicidal maniac has a morbid craving for taking life. The
not doing so is painful to him, the doing so pleasurable. We
may wonder that it should be so, but so it is. Not a natural
appetite, or source of pain or pleasure, it is so in this man.
So of the kleptomaniac. He likes to take from others the
property that belongs to them, and have it in his own posses-
sion. . . . There are other cases of * mania,” supposing that to
be the right word. About ten or twelve years ago a man was
tried and sentenced at Monmouth under the following circum-
stances: He was a collier in the employ of the Ebbw Vale
Company. Their manager gave him the very best character.
He was their best workman, sober, honest, and a deacon at
his chapel. But he had this mania: he used to lie in wait on
a mountain where a footpath crossed from one valley to another,
and then outrage women with circumstances of atrocious
cruelty. There were nineteen indictments against him, and
many other cases where the sufferers would not come forward.
He was convicted on four, and sentenced to penal servitude
for life. Why was not this a case of mania? We read in the
papers a few days ago of a boy in London, of about fifteen
years of age, whose delight was to fracture the skulls of small
children. He had done it on several occasions. That was his
mania. Now the mad-doctors call these cases cases of moral
insanity. But would it not be more correct to call them cases
of insane morality; 4.c., are they not cases where the desire to
do mischief is not counteracted by a morality sound enough
to prevent commission of the offences they lead to? Why
should the persons who commit offences under the influence
of their vicious desires or appetites—or * manias,” if that is the
right word—not be punished, s.¢., not be threatened with punish-
ment? It is said by the mad-doctors and their followers that
they, the persons breaking the law under such influences, do
not break it wilfully—that they can’t help it. ¢ See,” it is
said; ““what is the use of your threat of punishment on this
man ? He has disregarded it under an irresistible impulse.”

¢ He has disregarded it, no doubt, and the impulse or tempta-
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tion was too great for the countervailing considerations. The
same argument might be used in the case of all offenders, how-
ever sane; the temptation has been too great for them. But
the justification of punishment, the reason for the threat of
punishment, is not to be found in its effect on those whom it
does not deter, but on those whom it does. Watson was not
deterred from killing his wife in a most barbarous way by the
law's threat that he would be hanged if he did, but are there
not many who are? Is there no husband who would like to
knock his wife's brains out, but is deterred by knowing what
the law says shall happen if he is convicted of doing so?
Another way the argument is put is this: ¢ Poor fellow ! his
case is a hard one; he did not have an equal chance with his
fellow-creatures. He knew he was doing wrong; but, then,
his intelligence was small, his power of self-control was small,
his propensities maniacally vicious, so he is not responsible.
To the question, Is such a person as hateful as a person of
strong mind and no morbid appetite who deliberately did
wrong for his own profit or gain? the answer would readily
be, No. But that is not the question. The question is,
Should the law not direct its threat against one who stands
so much in need of it, who, unless fortified by it, is so likely
to do wrong? What would be thought of the law if it should
say in so many words: * You have a strong propensity to kill,
therefore if you do you shall not be punished; you have a
strong propensity to steal, therefore if you do you shall not be
punished ; and, further, if you, the homicidal maniac, steal,
you shall not be punished, because your mind must be feeble.
So of you, the kleptomaniac, you may commit robbery with
impunity—in short, both of you, having evil propensities, may
commit any offence without punishment’? What would be
said of a father who should say to his sons: ¢ You, John, are
a good boy, but if you rob an orchard in my absence I will
flog you; you, Thomas, are a badly-disposed boy, who, when
my back is turned, will certainly steal my neighbours’ apples
if you can, therefore I will not punish you”? And where

this argument to stop? I have a homicidal mania, therefore
do not punish me for homicide or other offences; I have a



VALUE OF THE LAW'S ‘THREAT' 45

kleptomania, therefore do not punish me; I, says the Mon-
mouth offender, have a peculiar physical or mental develop-
ment, therefore do not punish me; I, says a fourth, am really
not a bad man, but have lived all my life among thieves, and
am as much inclined to steal as a kleptomaniac; I, says a
fifth, am really a good and well-conducted person, but I was
in great want, there was no witness near, the owner was rich,
so the temptation to steal the watch was irresistible. Irre-
sistible! All we know is that the deterring considerations
were not enough. Had a policeman been present when Watson
slew his wife, would his temptation have been irresistible ?
Would Edmunds have given the poisoned sweets to be taken
to the confectioner if a policeman had been within hearing?
The argument comes to this: Wherever a person is likely,
from feeble intelligence or morbid appetite, to commit a crime,
wherever the threat of the law is most needed, there the person
is to be pitied, and the threat withheld. Why not in every
case where the offender is to be pitied ?

¢«It may be said the man ought to be punished, but not so
severely as the man of strong mind. Why, the question is,
What punishment ought to be threatened ? Give what is
threatened—all or none. Take the two cases I have referred
to. Watson’s was a most savage, furious murder; not one,
but many blows must have been given. Do not furious
passions require repression? The other was a most cruel,
deliberate murder, undertaken to screen the offender from
suspicion of having tried to murder a woman for whose
husband she had an adulterous affection. If her insanity
tended to this, would it not have been a good thing that she
should have had constantly ringing in her ears ¢ The gallows™ ?
Our criminal law is in a curious state. Watson is found
guilty, and, as everybody agrees, properly, according to the
law as it exists. One of the Judges is said to have expressed
an opinion that he ought not to be executed. This seems
odd. Let us suggest that the Judges at large vote on such a
question. I should think if they had it would have gone hard
with that savage murderer. So as to Edmunds, the jury say,
and everybody is satisfied, that she is not within the rule the
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law lays down excepting offenders from punishment on the
ground of insanity. It is said that the Judge who tried her
doubts if she is not insane, more or less, and Sir W. Gull says
she is. What if she is? Her insanity is not the question,
but her knowledge that she was doing wrong. Let us not
blame the Home Secretary, one of the ablest we have had for
many years, and of whose duties none is so difficult as that
of advising or withholding mercy. The cases are curious.
Watson is ¢ the Rev. Mr. Watson,” ¢ Mr. Watson the clergy-
man,” ‘the venerable-looking prisoner,” and so a factitious
pity is got up for him in some. As you say, is it clear the
same sympathy would have been felt if Mick Connor had
knocked his wife’s brains out with his pick-axe? And so of
Miss Edmunds. Is it certain that no pity was felt for the
lady whose relations were so respectable, though of doubt-
ful intellect? These are, as you say, cases that make one
wonder if an unconscious feeling for respectable people has not
influenced the exertions to save these two most grievous
offenders.
¢ While on this subject, attention may be called to a strange
state of the law. Some years ago a commission recommended
that unpremeditated murder should not be punished capitally.
The report was of such a cbaracter (to say no worse of it) that
legislation did not follow on it, but the Home Office acts on
that recommendation, so that, pro tamto, it has repealed the
law as to murder.
¢ The present state of things is most unsatisfactory. If the
Home Secretary is not strong enough to deal with these ques-
tions (and none is more capable than the present), let some
tribunal be constituted which can. - At present it is chaos.
' ¢Ex.

A Times letter of October 28, 1885, applies equally
stern reasoning to the case of Louis Riel :

¢« There is a general expression of editorial opinion,” in the
United States, that ¢ Riel ought not to be hung.” Iam of a
very different opinion. No man needs severe punishment so
much as a defeated patriot who has risen in rebellion against
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the State. In ordinary cases of crime disgrace is the conse-
quence of conviction. If a man picks a pocket or steals a
sheep, besides the law's punishment, he loses character. But
see the case of the rebel. If he succeeds he becomes an
emperor, or president, or other distinguished and well-paid
personage. If he fails, he has all the honours of patriotism,
and if punished of martyrdom—¢ much sympathy ” is felt with
him. Then, consider the offence. It is not ore murder, rape,
arson, wounding, plunder, but many. I say therefore that the
rebel in general needs heavy punishment. But Riel in par-
ticular is a very bad rebel. He offered not to rebel if a few
thousand dollars were paid to him. He rebelled for gain.
Further, this is the second time. He has done it before and
been forgiven. Then there is a talk about his insanity. This
was carefully considered by the Court in Canada, and held to
be unfounded. He has done more mischief than a score of

murderers, burglars, and other criminals.
¢ BRAMWELL.'

In December, 1887, he wrote to Jus, an Indi-
vidualist journal, since discontinued, almost repeating
what P. B. Shelley says in ‘ Declaration of Rights *’
¢*No man has a right to disturb the public peace
by personally resisting the execution of a law, how-
ever bad. He ought to acquiesce, using at the same
time the utmost powers of his reason to promote its
repeal” The influence of Godwin (the first of
Radical Unionists) and of Bentham is recognizable
in both passages.

¢ Passive OBEDIENCE.

¢In Jus of November 18 appeared a paragraph to which I
respectfully object. I regret to see it in a publication entitled
to authority from its two qualities of ability and honesty. You
say, speaking of children being forcibly vaccinated, ¢ If the
German vaccination law were the law in England, we should
censure the administrator who shrank from enforcing it to the
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letter. But we should censure far more severely the craven
cur who submitted to such a law. In our opinion it would be
the duty of the administrators of the law to carry it out, and
the duty of the citizen to shoot the scoundrel who attempted to
perpetrate the outrage.”

‘How can this be? How can a man be a scoundrel for
doing his duty? How can it be the duty of any man to shoot
him for so doing? Please to remember that you do not
strengthen your case by calling names. I should be the
craven cur you speak of. I should think it my duty to obey
the law or leave the country where it existed. The sovereign
power honestly and for the good of the community enact a law.
Surely it is the duty of the citizen or subject to obey it. Why
may not every man disobey any law he disapproves of, if you
are right ? There are plenty of conscientious crimes ; but we

punish them of necessity.
¢ Yours, etc.,

¢ BRAMWELL.'

The editor appended a note, in which the familiar
arguments for the ‘sacred right of rebellion,” the
other side of this unsolved problem, were ably and
ingeniously put.

On April 7, 1883, he thus, in the Economist,
exposed fallacies which crop up whenever a great’
murder case looms large in the newspapers :

¢ CRIMINAL APPEALS.

¢ The Bill introduced by the Attorney-General on Monday,
to allow an appeal to prisoners convicted of capital offences,
involves a very great change in English procedure, nothing less
than a second trial in all grave criminal cases, for it is absurd
to suppose that the appeal can long be confined to capital
charges. Primd facie its effect must be injurious. The con-
fidence of the community in the method of trying criminals,
now quite perfect, must be weakened ; for the public, which
judges roughly, will perceive that the courts are not trusted
either by Government or Parliament; will not see why, if the
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first tribunal can go gravely wrong, the second cannot go
wrong also. Popular belief in justice, which is quite as im-
portant as justice itself, will be impaired, and will not again be
strengthened, for the marvellous care now displayed in a
capital case is certain to be relaxed. The jury will feel that
the ultimate responsibility is not on them; counsel will be
much more careless in sifting evidence ; above all, witnesses,
already heavily punished by the cruel treatment meted out to
them, will be twice as reluctant to come forward. They will
be kept from their duties and their avocations for weeks on end.
Moreover, popular fear of justice—which is next to popular
confidence in justice in importance—will be greatly weakened.
Proceedings will be so long, so confused, and so uncertain,
owing to the great pressure of opinion which will weigh upon
the Appellate Court as it now weighs upon the Home Secretary,
that the whole dramatic effect of punishment, in which much
of its deterrent power consists, will be lost. Intending criminals
will argue that, after all, they have only to run a limited amount
of risk, and will have many chances in their favour. That isa
most dangerous,.consequence of the change. Experience shows
that while criminals, especially habitual criminals, are daunted
by very light punishments, if certain, they will face any punish-
ment, however terrible, even the gallows itself, if there is a
visible proportion of chances in their favour. The penalty of
death never deterred sheep-stealers, because there was always
the chance that juries would be induced by humanity to acquit;
they are deterred by the present light punishment, because it is
nearly certain to be inflicted. The criminal’s impression as to
chances, and not the chances themselves, is to be considered.
The criminal’s impression will be that he is to have two trials,
in one of which he may escape; while escape in either means
immunity. Terror of the law will be lessened. What with
public lenity, dislike to executions, and the increasing clever-
ness of criminals, it has already been diminished to the farthest
limits of expediency. Far-seeing Judges, like Sir Fitzjames
Stephen, are asking for greater rigour.

¢ Such a change should only be made for one of three reasons
—to simplify procedure, to secure justice more perfectly, or to

4
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protect the innocent. None of these ends will be attained.
Procedure will be far more complicated than at present, for
there will be two trials, two sets of expenses, and a double
burden laid upon all witnesses. The dread of commencing a
prosecution which constantly—e.g., in poisoning cases—shields
the wrong-doer will be grievously, and justly, increased. Delays,
always the opprobrium of English justice, will be indefinitely
multiplied. The Attorney-General hinted that the appeal
would always be heard during the three weeks now allowed
the prisoner to prepare for death; but papers, lawyers, and
witnesses must all be brought from distant places to Loondon ;
Judges are often immersed in other business; postponement
will be the first object of the criminal’s counsel ; the country
will be fortunate if three months is ordinarily found sufficient.
As for justice, that is not even the object of the Bill. The
main cause of injustice all over the United Kingdom is the
readiness of juries to acquit, in defiance of the law. So
injurious is prejudice in favour of the accused, that in England
it is next to impossible to obtain a verdict against a woman
accused of infanticide. In Ireland, in times of excitement,
persons accused of murder, treason, or outrage threatening life
invariably escape. If the Crown were allowed in such cases to
appeal to a superior Court, sitting without juries, the cbances
of justice being done would be greatly increased. No such
appeal is allowed. No effort is made to secure conviction
when the law has been defeated ; every effort is made to secure
the criminal, when, after infinite trouble, justice is at last to be
done upon him. The Bill is entirely one-sided. The claim of
the victim, say of a dynamite outrage, which ought to be as
strong as the claim of the murderer, is entirely overlooked.
Finally, the protection of the innocent is not increased. Sir
Henry James says it will be increased because miscarriages of
justice do occur ; men are convicted through the prejudice or
ignorance of juries. Sir William Harcourt alone, in his two
years of office, has been compelled to pardon twelve men
regularly convicted. Granting that they are rightly pardoned
(which is by no means certain), what does that prove, except
that the Home Office is a very competent and lenient tribunal,
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which ought not to be superseded, as it practically would be, by
any Court of Appeal? It stands to reason that such should be
the fact. The Home Office is constantly, in capital cases,
placed in possession of facts, from irregular confessions, which,
if examined in Court, would be retracted, from the statements
of wives, which cannot be heard at the trial, and from the
prisoner’s own evidence, which is inadmissible in court, that
enable the skilled officials of the department to reach nearer
the actual truth than the public tribunal has done. Sir
W. Harcourt is helped, not impeded, by his ¢ anomalous”
position as an unrecognized Judge, by his ability to hear any-
thing, by the secrecy he can enforce, by his freedom from the
fear of setting dangerous precedents; and, aided as he is by
the careful trial below, by the Judge's notes, and by the
absence of counsel’'s eloquence, he becomes much more
efficient than any jury. It would be an injury to the innocent
to limit his powers, and they will be seriously limited by the
new Court of Appeal. He will never like to upset its decisions
without giving his reasons; that may often be impossible, or
contrary to the public interest. He will be strongly tempted
to examine the case with insufficient care; the accused has had
a fair public trial and an appeal, and why, the Home Secretary
will think, should he interfere ? If he does not interfere Parlia-
ment can say nothing. Besides, he can hardly even begin to
examine the case until the Appellate Court has heard it, and
then either the remaining time will be reduced to hours, or the
Home Secretary will be obliged to grant those postponements,
which, even if they are not inhuman—and we must recollect
the prisoner approves them—diminish the most useful effect of
the law, the awe created by a just sentence. They stir up a
feeling of pity for the prisoner, which destroys the sense of the
justice of the verdict, and will, in the end, help a false public
sentiment to render capital sentences impossible. That, indeed,
is probably one object of the change, and it is a bad object, the
law being already weakened by various causes until the only
grand protection of life is the certainty that the wilful murderer
will hang. Death frightens a man like Carey the informer,
who would face calmly any sentence of imprisonment, with its
chances of subsequent pardon, rescue, or escape.’

4—2
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In 1867 he had been member of the Neutrality
Laws Commission, in 1868 of the Naturalization
Laws Commission. This to the third Lord Ten-
terden, then Permanent Under-Secretary of State
for Foreign Affairs, and Lord Granville’s reply,
bring out some of the divergencies between law, as
Lord Bramwell understood it, and that myth ‘ Inter-
national Law’:

¢ Bodmin,
¢ March 21, 1872.

¢ There seems to me to be a way out of the Alabama
difficulty, not only consistent with our honour and interest,
but necessary, and one which must be taken. . . .

¢. . . Let us protest that the arbitrators have no jurisdiction
in the matter of indirect damages or claims, and under that
protest attend the arbitration. It seems to me we must attend
in any case. Let us see what would be the position of parties
subject to our laws. A and B refer matters to arbitration.
On attending before the arbitrators, A prefers a claim which
B says is not within the submission and over which the arbi-
trators have no jurisdiction ; moreover, he says it is not a
valid claim. The arbitrators must entertain it, and either hold
it to be, or not to be, within their jurisdiction; if they hold it
to be within their jurisdiction, they must adjudicate it to be
well or ill founded. Now, their jurisdiction is in no way
affected by B’s non-attendance. He had a 7ight to attend.
He may give up, or refuse to exercise that right, but the
jurisdiction of the arbitrators is not affected by his doing so.
The arbitrators then will award :

¢ First, that they have no jurisdiction over this matter.

¢Or, secondly, that they have, and that the claim is ill-
founded.

¢ Or, thirdly, that they have,and that the claim is well founded.

¢In all of the three events they will adjudicate on the other
claims quoted. In the first case, if the submission was con-
ditional, with an stz guoad, that the award should be on all
matters referred, A, and perhaps B, might contest the validity
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of the award. In the second case, it would be binding on both
parties. In the third case, B might contest its validity guoad
the disputed claim, but would be bound by the rest of the
award, unless the matters were so mixed up as not to be
separable.

¢ How does the present case differ from this? True, we
have notice before attending the arbitration that the claim will
be made; but that in no way affects the arbitrator’s juris-
diction. Suppose we don’t attend, suppose the Americans do;
suppose the arbitrators decide, r¢ indirect claims, in our favour,
but in consequence of our non-attendance, and not putting our
case before them, award £ 10,000,000 for direct claims, how can
we refuse to pay it ?

¢ It will be said that by attending we acknowledge the juris-
diction of the arbitrators over these indirect claims. Not so.
If there were nothing but these claims in dispute, there might
be some ground for such a contention. But there are other
matters, in respect to which we must attend. If, then, we
must attend, we must. What we should be careful to do is
to attend under such a protest as shall show we do not admit
the arbitrators’ jurisdiction over indirect claims. Now for the
result. The arbitrators say:

¢ First, they have no jurisdiction over indirect claims.

¢ Or, secondly, they have, and award in our favour.

¢Or, thirdly, they have, and award against us, say,
£200,000,000.

¢ In the first two cases we are content. The third would be
awkward. But, in the first place, it will not happen; nobody,
not even Sumner, expects or fears it. Secondly, it is more
likely to happen if we do not attend than if we do. If it
should be said that by our attending we recognize jurisdiction,
the answer is the one I have given, viz., that we must attend
for other matters. Thirdly, if such an award was made
against us, we must refuse to pay on the ground we now take,
viz., that we are not liable.

¢ This may be said to be a lawyer’s view of the matter.
None the worse for that. For the law in these matters is
good sense, reason, and justice.

¢G. BrRaMWELL.'
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Earl Granville, then Foreign Secretary, replied :

¢ 16, Bruton Street,
¢ London, W.,
¢ March 29, 1872.

¢I was much interested by your letter to Tenterden, and
should much like to adopt your view, which I suspect would
carry little risk with it. But will it not be said that in civil
matters there is an authority to confirm awards; the parties
may find themselves bound, if they do not proceed, in case
they differ about the arbitrator’s jurisdiction, or about an
award made ex parte 7 On the other hand, if the arbitrator
exceeds his jurisdiction, they have their legal remedy in the
Courts, which will treat the award as a nullity.

¢ Among nations there is nothing of this sort. Hence their
usual, and necessary, course has been to treat an agreement as
having fallen through when they differed about its meaning.
The great difficulty of this particular reference is that there
might be an unfavourable award, really founded more or less on
the indirect claims, without showing on the face of it that this
was so.’

Roundell, first Earl of Selborne, wrote :

¢ 30, Portland Place,
¢ October 18, 1872.

¢. .. I have to thank you, and I do so very heartily, for
your extremely kind note. I am the more glad that my
reference to your name and authority, at Geneva, gave you
pleasure; because (as I need hardly say) it was not made
with any other view than to the legitimate purpose of an
argument, in which I did not desire to practise any arts of
advocacy, but merely to contend for what I believed (according
to the best of my light) to be just and true.’

‘Lord Bramwell’s tastes and habits were of the
simplest,” writes one who knew him well in his
last years. ‘He did not care much for club life;
preferred his own fireside, and a book, or a chat
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with a friend. A great lover of billiards, but would
put down his cue in the middle of a break to listen
to the sorrows of a poor neighbour.” Although
he knew everybody worth knowing, and was peer
of any living English subject outside the succes-
sion, he never was in that fashionable society the
delights of which consist of showing one’s self
off, abusing one’s friends, or making love to their
relations, none of which things he was able to do.

Here are his ideas in May, 1873, when, presiding
at the fourth annual meeting of the South-Eastern
Railway Company Provident Savings Bank, he
utilized his holiday off the Bench to indulge in a
long chat with the company’s men, full of homely
wisdom and ° the salt of life’:

¢. . . Of all the good things which this world gives us, the
best, in my judgment, are liberty and independence . . . liberty
for each man to think and act for himself, and independence
which gives him the power to do that which he deems best for
his own happiness, and for the happiness of those he cares for.
I believe that these good things, like any others, can be acquired
in one way only. The best friend you can have, one who never
fails you (he is not a very sentimental friend), is a well-filled
purse. Without that . . . a man is sure to be somebody’s
servant ; he has not got that which will enable him . . . to
exercise his own judgment as to what is best for himself, with
whom he shall work, and what work will do for him. . . . But
how is a man to acquire this valuable though unsentimental
friend? Only in one way—by industry, prudence, and thrift.
. . . Of the good things which Nature has provided, there are
very few in which we can stretch out our hand merely to collect
them. We must labour to get them. . . . The Italians have
a saying about “Sweet do-nothing.” I do not think that
proverb will ever be naturalized in England. Something in
the vigorous nature of Englishmen makes a certain amount of
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work necessary for them. My own feeling is that the greatest
punishment I could be doomed to would be to be perfectly
idle—it would be the worst thing that could happen to me. I
do not, of course, recommend that men should do nothing but
work. When one hears of people being sixteen or twenty
hours upon an engine, it is lamentable. Where work is ex-
tended in such a way as that, a man does not work to live,
but is living to work. . . . Now, then, how to keep wealth.
People must be prudent. The first way in which prudence is
exhibited or may be exhibited—for I am sorry to say a great
many people fail in it, especially in agricultural parts of the
country—is with respect to marriage. I speak with some
knowledge of what takes place in my own neighbourhood near
one of our stations. The boys and girls—for I cannot call
them men and women—get . married when they have not a
single shilling to begin housekeeping with, positively without
a table or chair or a bed to lie down upon. . . . There is
another way in which money is improvidently spent, and that
is in dress. Now, we men are not so subject to that infirmity
as the other sex. . . . In moderation, I like people to take a
pride in their appearance; for, as a rule, people cannot be
smart without being clean, and ¢ cleanliness is next to godli-
ness.” . . . On the other hand, it is very foolish to waste
money upon dress, whatever a man’s station in life may be.
There is a particular class of people, whom I won’t name more
particularly, who go round and persuade women to take goods
which they have not the means to pay for. I wish I had the
making of a law bearing on their cases;* I would undertake

* One finds Lord Bramwell, in 1873, rejoicing because the
Legislature had made it rather more expensive for the class
who choose to deal with usurers to borrow money, hinting at
a ‘grandmotherly’ Act of Parliament to prevent working men’s
wives buying shoddy silk from hawkers, also at the need for
an inspector empowered to spill half the liquor then drunk by
workmen in public-houses. The latter suggestion is especially
interesting. But probably if all Sir Wilfrid Lawson’s speeches
were minutely examined, it would be found that, at some time
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that they should not recover a shilling, after they had tempted
women in their poverty. . . . I may tell you a thing I heard
to-day. I was trying a case of a bill-discounter or money-
lender. He was called, and he said, “I have given up
business because you cannot put people in prison now, and
consequently they don’t pay.” Upon which I said that it was
the greatest compliment to those who passed the Act of Parlia-
ment that ever I heard. I should uncommonly like to see the
same, or a similar provision made by which these payments
should not be extorted from the husband by putting him in
prison. . . . But there is another way in which we all spend
more than is good for us—in eating and drinking, particularly
the latter. . . . It is positively lamentable—one hundred
millions a year spent in drink in this country! One hundred
millions a year! If the good genius of Englishmen could only
stand by the side of those who are doing it and just give their
elbow a tilt as every glass goes into their lips! I for one think
it would be positively a service to the country if one-half of the
entire quantity were spilt. I really think it would be a good
thing. ¢ What,” you would say, * waste fifty millions of
property ?” It s wasted now. Why, it could never be wasted
so badly as that is which is poured down the throat where it is
not wanted. . . . I think it would be a very good thing if
the mischief could be obviated by some such good being as I
have supposed. It would be a very good thing if, when a man
is going to indulge in any vice, or to do anything that was not
good for him, if, instead of the pleasant part being put before
himself, he could have the other side of the question put to
him. A man says to himself, ¢ Iam tired; I am out of spirits.”
Perhaps he hears that the children are crying, or says, ¢“ My
wife is cross, for it is washing-day,” or what not, or some other
inconvenience. ‘I will go to the public-house, for it is warm ;

or another, he has declared he would rather see a Bishop free
than an Archbishop sober. Lord Bramwell certainly was not
born a member of the Liberty and Property Defence League ;
events drove him in that direction. For his anti-alcoholic bias,

see also pp. 114, 118,
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I shall find somebody I know. It is much nicer. I really
should like a glass of something to comfort me, for it is very
damp.” That is the bright side of the question ; but suppose,
instead of that, he would say to himself, «“ I will go and lay in
a headache for to-morrow. I will make provision for my wife
going in rags, and my children with no shoes. I will storeup a
stock of delirium tremens, and finish my days in a workhouse,
if not cut short by a fever or some other disease.” You could
but say of such a man, then, *Poor fellow! we must stop
him,” or if people did not say it themselves, they would think
it. That is what those do who forget what it is they are doing;
but I am quite certain that it is an infirmity which the depositors
in this bank do not labour under. . . . I am going to say -
something for which I shall perhaps get into trouble. I have
not mentioned it to the directors, and very likely they will wish
I had not brought it here ; but I have always had a bad habit
of saying what ought not to be said. I will tell you what it is.
I should like to make you all shareholders in the company very
much. Mind, upon better terms than ordinary shareholders,
because I should like to make this provision: that your dividends
should never be below 4 per cent. upon your deposits ; while,
if the shareholders got more, I should like you to do so.
. . . We shareholders should not lose by it, because, although
every man should do his duty to the best of his ability,
whether at work for himself or according to agreement, yet
we all know there are two ways of doing one’s duty. We
know a man never works so zealously as when he is at work
for his own benefit. . . . Therefore, if by an arrangement
of this description the servants, workpeople, and officers of
the company . . . do their duty even more zealously than
they do now, the possibility—nay, the probability—is that
this apparent sacrifice would be more than made up to the
shareholders. . . .’

He was quite free from affectation; never had
the grand manner, often the sole reliance of men
not certain (for one reason or another) how they
will be received. At the house of Sir Henry
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Holland (Lord Knutsford’s father), he once acted
the part of a Judge in some charades. The word
was ‘plaintiff’; the last scene was a breach of
promise of marriage action. Sir George Bramwell
summed up most ferociously, to the great delight of
beholders, the children especially. Knowing a great
deal about music, and having a fine natural ear, his
sufferings, especially when on the Welsh Circuit,
from the complimentary performances of the Sheriff’s
trumpeters under the window of his lodgings, were
' sometimes acute. In a Welsh town one day, he
suddenly threw up the sash, and shouted to the
trumpeters in the street below, ‘ My men, give one
good blast, as loud as ever you can, and then pray
go home.” He asserted that Mr. Justice Crompton
—supposed, literally, not to know ‘one tune from
another’ — did once, and only once, profess to
recognize ‘God save the Queen.’ They both at-
tended some public dinner in Dublin; the band
struck up a tune; Mr. Justice Crompton loyally
rose to his feet. When the music ceased, Sir
George Bramwell explained with great glee to his
friend that the band had been playing a tune known
to musical experts as ‘ The Wearing of the Green.’
Mr. Justice Crompton, however, used to relate in
revenge how, on circuit, they were once shown into
a sitting-room at the Judges' lodgings, which, to
Crompton’s horror, and the delight of Sir George
and Mr. Arthur Coleridge, contained a piano. A
very unmusical man is sincerely pained by piano-
playing, and the prospect was rather dismal, until it
was discovered that the piano was locked. Finally,
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the landlady appeared, and explained, with profuse
apologies, that the key was lost also.

He had an abundant subjective sense of the
ridiculous ; no ambition to make other people laugh
—a penetrating imagination which enabled him to
instantly detect grotesque contrasts and absurd
consequences arising out of particular situations,
assertions, or arguments. Dying in the year 1892,
he never had the chance to study and enjoy ‘ The
Law of Employers’ Liability at Home and Abroad,’
by Mr. A. Birrell, M.P., more especially the sug-
gestion that Lord Holt, ‘200 years ago,” might
have ruled that, whenever a lady hires a cook, an
‘implied term’ must be added to, or inserted in, the
contract compelling lady aforesaid to provide cook
aforesaid with a bicycle, and the suggestion that it
is insurance brokers who pay moneys due on life
policies. Some Bramwell letters show that he en-
joyed intensely, if demurely, a mental picture of
what must ensue should his opponent’s wrong logic
be yoked to the right facts, or his opponent’s wrong
facts yoked to right logic. They reproduce, too, in
curiously exact fashion, his way of talking. As one
reads, one almost hears his voice, and a tinkle of
that laughter which writing them excited in him.
The man devoid of humour or imagination never
knows the subdued joy which it must have given
him to write :*

‘.. . An ingenious gentleman has suggested that ¢ there is
something better than law and order—viz., justice.” I agree.

* The Liberal Unionist, May 4, 1887, article, ¢ The Crimes
Bill.’
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¢« Nourishment is better than victuals and drink.” But as we
cannot be nourished without food, so we cannot have justice
without law and order. . . .’

The value of this passage depends on a man’s
power to picture to himself the kind of effete person
who went about London clubs between 1880 and
1887 saying, ‘ There is something better than law
and order—viz., justice,’ as well as the other kind
of person who profited by this beautiful aphorism
to commit murder, fraud, and outrage in Ireland
with impunity. Having frequently dined with the
first kind of person, and sentenced the second, Lord
Bramwell appreciated both thoroughly. On June s,
1878, when he presided at the South-Eastern and
Metropolitan Railway Savings Bank and Provident
Societies’ annual meeting, Mr. B. Whitworth, M.P.,
one of the directors, in recommending total absti-
nence to the company’s servants, had said, ‘I
am now in my sixty-third year of water-drinking.’
Replying to a vote of thanks, Sir George Bramwell
wound up :

‘. . . Mr. Whitworth has gone a little beyond the exact
truth, I should think. Surely the first year of those sixty-three
he did not drink water. He may have done so since. All I
can say is, I hope he likes it. . . .’

The railway men laughed boisterously ; but what
he enjoyed was the mental vision of Mr. B. Whit-
worth solemnly sucking clear cold water from a
feeding-bottle in the year 1815.

The notable case of Bank of England v. Vagliano
Brothers, decided in the House of Lords, March s,
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1891 (Lords Bramwell and Field the minority,
Lords Halsbury (Chancellor), Selborne, Herschell,
Watson, Macnaghten, and Morris the majority),
reversing the decision of Courts below, produced
the usual demands, a weekly paper cautiously but
earnestly pleading for Parliamentary protection
against forgeries by confidential clerks. This very
short letter of August, 1891, on the dry topic of
* The Negotiability of Bills of Exchange’—perhaps
the last he ever wrote to the press—has much
humorous suggestion :

¢ SIR, .
‘You most truly say that ¢if the negotiability of a bill
of exchange is to be restricted, that should be done in no
ambiguous fashion, but in a way in which the ordinary busi-
ness man can readily understand.”
¢ Would you favour your readers with a form ?
¢ Your obedient servant,
‘B

In this wise, although he was eighty-three years
old, he took the trouble to remind people, who
would probably soon read his obituary notice, that
the Parliamentary interference called for would do
far more harm than occasional forgeries. For his
own special amusement he sketched with a slight
touch the gentlemen who wanted Parliament to
interfere, conscientiously trying to invent a harmless
form of bill of exchange, applicable, but not
embarrassing, to every firm, to every kind of trans-
action, arising all over the empire every week-day
in the year, and yet warranted to prevent con-
fidential Greek clerks forging unpronounceable
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names. The editor appended a note to Lord
Bramwell's letter: ‘When the object is to meet
special cases, how can a general form be given?
How indeed? But the resources of Parliamentary
civilization are inexhaustible, and for Lord Bram-
well, behind the little question in his letter, arose a
mental picture of sundry M.P.’s in a hot committee-
room overlooking the Thames trying their hands at
forgery-proof, but not really inconvenient, ‘forms’
for three weeks in July, said M.P.’s consisting of a
country gentleman, an authority on Church schools ;
a banker, an authority on rose-growing and breed-
ing toy-terriers; a very dull Scottish solicitor who
had been left a fortune by an uncle in Calcutta, and
had thereupon bought a Scottish mining constitu-
ency controlled by the Irish vote; an ex-Guardsman
who was totally deaf; a handsome young reporter
on a Fenian newspaper who had married his
Bishop's elderly niece, and so qualified for Parlia-
mentary honours; a gentleman who had written a
good deal about stability of ships at sea; a cotton
spinner who kept fox-hounds; or a speculator in
suburban leaseholds, who had done much for the
indigent blind in his time. Lord Bramwell's letter
invited these experts also to try their hands at a
form of bill of exchange which, as the newspaper
suggested, would ‘effectually limit its negotiability,
but not in such ambiguous fashion as to lead an
ordinary business man astray.’

He never hid his contempt for twisted, dishonest,
or question-begging words. On May 11, 1866,
when opposing in the House of Lords the second
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reading of a Durham Sunday Closing Bill, he
said :

¢ This Bill is to prevent the sale of intoxicating drinks in the
county of Durham on Sundays. Wines and spirits are #n-
toxscating liquors, and why is one particular property to be
singled out? Would your lordships speak of water as a drown-
ing element? Yet it undoubtedly is. . . . I ask, What
would your lordships think if a man were to come on a Satur-
day night and demand the key of your cellar . . . and when
you said, *“ Have you any reason to believe that I will make
bad use of my liberty to get at the liquor in my cellar ?’ the
man were to reply, ¢ No; but there is a man four doors lower
down in the street who will make bad use of his” ?’

As he grew older he grew gentler—more tolerant
of other people’s views, more unwilling to use strong
or lethal language. Sometimes very old age is dis-
figured by very new language. On February 7, 1891,
when the Law Lords were listening to the appeal
of Skarp v. Wakefield, Mr. George Candy, Q.C,,
argued that licensing magistrates might possibly
do that which was ‘unfair and unjust’ Lord
Bramwell suggested ‘harsh and hard’ as better
words.

The following matter did, however, make him
very angry. On December 9, 1884, a Zémes leader
dealt with the sale or proposed sale of land and
buildings pertaining to Clement’s, Barnard’s, Clifford’s
and Staple Inns. A.D. 1837 one of the Pollock
family had been born in Serjeants’ Inn, which made
the proposed sale rather impious. Those structures,
the Z7mes said, ‘lent poetry to the ancient quarter,
preserved calm and repose profounder than the
fields. London ‘thought them its own possessions
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in a peculiar manner.” ‘Nathaniel Hawthorne,’ too,
had been ‘fascinated by the peculiar tranquillity * of
those ancient inns; ‘but the persons who had con-
trol of the property’ had had ‘the moral hardihood
to wind up and divide the assets’; had exhibited ‘a
want of equity to their predecessors; had strangled
their successors’; had ‘lawfully plundered their
societies,” ‘plunged at the associated funds like a
thief at a watch’; had been guilty of ‘ confiscation’
in a ‘magnificently rapacious style. . . . This
was strong language for the 77mes—strong enough
to have conceivably been written by Abraham
Hayward, who in his latter years had for some
reason or other once more become a Radical. The
Times article added that ‘the sale of Serjeants’
Inn (in 1877) set a flagrant example of analogous
spoliation.’

¢ This statement,’ wrote Lord Bramwell to the Times, Decem-
ber 11, 1884, ‘is quite unjustified. Serjeants’ Inn, or, rather,
the Society of Judges and Serjeants, was not an Inn of Court.
It was not chartered. No one was bound to join it, no one
had a right to do so. All candidates were proposed and
seconded, and when elected paid an enormous fine—£450,
besides annual commons. It never had any duty. It wasa
purely voluntary society, I suppose, for the purpose of pro-
viding chambers and dinners for its members. These objects
had ceased to exist. Its members had their chambers in the
Temple. The Judges only went to the dinners four times a
year, partly in compliment to their brother Serjeants, partly to
talk about the affairs of the Inn, partly to settle such important
matters as who should go to St. Paul's in Easter and who in
Trinity terms. A few choice spirits among the Serjeants still
dined—four or five in number—on a few days in each term.
But if we should have had successors we should not have sold

5
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the property. We were not to have any. No more Serjeants
were to be, nor have been, made, and the only effect of our
keeping the property would be that it would vest in the last
surviving member, his heirs, executors, administrators, and
assigns. Worse than this, we could not keep afloat. Our
best income came from the fines on admittance, and as they
ceased our expenses exceeded our income. We could have
paid our way if we had no dinners—that is to say, we could
have lived if we gave no sign of life. :

¢ Well, but what about the money? Various suggestions,
more or less vague, were made for its disposition. I protested
on two grounds: (1) that all the proposals were for mischievous
charity; (2) that I object to all corporate charities, being
strongly of opinion that a man’s almsgiving should come out
of his own particular pocket.. I received my share, which did
not more than return me principal and interest, for the cost of
which I had received no return except four dinners annually—
dinners in a large hall with our clerks, intolerably long, noisy,
and wearisome. Is this spoliation? Who has been spoiled ?
You say that what was done was probably not illegal. I
thought ¢ spoliation” was. Those who want to prevent
“spoliation” or to ¢ spoil” had better not say the case is
‘“ analogous " to that of Serjeants’ Inn. Every member of the
society rejoiced at its end. For my own part, my only regret
is that my share of the ¢ spoil ” was no greater.

¢ Your obedient servant,
‘ BRAMWELL.

¢ P.S.—I would recommend to your notice Serjeant Pulling’s
¢ Order of the Coif,” chapter v., treating of the Inns of Court
and Chancery and of the Inns of the Judges and Serjeants.

¢ December 9.’

This letter seems to have disposed for the time
being of the charge of ‘spoliation,’ greed, and breach
of trust, which Lord Bramwell resented so keenly.
In December, 1884, public attention was fixed on
franchise and redistribution of seats questions ;
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political oratory abounded to an extent quite in-
conceivable in these tranquil post-Gladstonian times ;
just then Irish dynamiters tried to blow up London
Bridge. Serjeants’ Inn was not mentioned again
until November 3, 1886, when a lengthy special
paper in the Zimes commented on the sale of
picturesque Staple Inn to Messrs. Trollope. A
passage in this paper caused Lord Bramwell to
write, November 6, 1886 :

¢ In your paper it is said, ¢ The Serjeants’ Inn, the Inns of
Court, the Inns of Chancery, were, in fact, the constituent
parts of a legal University, designed to knit closer together the
several branches of the Law.” I do not know how branches
are knit together, nor how Universities knit anything; nor do
I believe that there ever was a legal University.’

He was evidently rather angry.

‘ But assuming that there was, it is untrue that Serjeants’
Inn was ever part of it. I use the word ‘ untrue because
the statement is repeated after its untruth has been pointed out.’

Lord Bramwell was, of course, thinking of his
previous letter of December 11, 1884. Like the
rest of the public, he believed that writers in the
Times knew its files by heart. If they did, they
would be the wisest people in the world.

¢ The society of Serjeants’ Inn was a private society, for the
convenience of its members. It had no duties, no powers.’

He then repeats a portion of his former letter,
showing how it was a mere club:

It never was in any way ** knitted to,” or connected with,
any Inn of Court or Chancery. The persons eligible for

membership were Serjeants—not Judges only, as said in the .

article I refer to.’
5—2
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On November 8 Mr. Baylis, Q.C., wrote to the
Times at some length, pointing out, infer alia, that
Blackstone calls Inns of Court ‘new Universities,
a sort of collegiate order,’ etc. He also denied
that Serjeants’ Inn was a ‘private society’; its
members had exclusive right of audience in the
Court of Common Pleas, etc.

On November 11 Serjeant Pulling wrote, con-
firming Lord Bramwell's statements, adding that
the Society of Serjeants had acquired ‘an un-
profitable lease of their premises at great expense
in 1834,” and had ‘quietly and prudently wound
up the society in 1877."

On November 12 Lord Bramwell wrote :

¢ The letter of Mr. Baylis exhibits a crass ignorance of the
subject on which he writes, and a proportionate confidence.
Serjeants-at-Law had exclusive audience in the Court of
Common Pleas, not because they were members of the Society
of Serjeants, or of any Inn, but because they were Serjeants.
They were so, not by being elected members of the society,
but by command from the Crown. A Serjeant would have
been entitled to share in this privilege had he never been, or
ceased to be, a member of the society or Inn. This right was
not abolished in 1834, as Mr. Baylis says. It existed till
1846, when it was abolished by statute. The ¢ venerable
order ”’ of which Blackstone, as cited by Mr. Baylis, speaks,
is not the Society of Serjeants, not the Inn, but the Order of
Serjeants itself; of which order, I repeat, a man might be a
member without being a member of the society or Inn. One
of the last Judges of the Court of Common Pleas who was a
Serjeant never was a member of the society or Inn. When a
man was made a Serjeant he was eligible to the society if it
chose to elect him.

¢« The statute 36 and 37 Vict., c. 66, had nothing to do with
Serjeants’ Inn. The eighth section was put in because it was
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contemplated that no more Serjeants should be made. What
constitutes a University is, I believe, very uncertain; but I
repeat it is untrue that the Society of Serjeants, Serjeants’
Inn, or Inns, ever was or were part of any University. I
repeat, the Society of Serjeants or Serjeants’ Inn had no con-
nection with any Inn of Court or Chancery. It had no duties,
no powers. Mr. Baylis asks why, *immediately after the
passing of the Act 36 and 37 Vict., the members of Serjeants’
Inn sold the property and divided the spoil.” I content my-
self with saying, because they thought fit. The statute re-
moved no impediment to their doing so. They could have
done so before had they pleased. Perhaps Mr. Baylis will tell
us whom we ¢ spoiled.” It is strange he should venture to
apply that word to the act of a body of men the least likely in
the world to *spoil” anyone, and who knew their rights,
which Mr. Baylis does not. Perhaps that accounts for what
he says.’

On November 16 Mr. Baylis wrote again, citing
many ancient authorities to show that such a thing
as a legal University was not inconceivable. Lord
Bramwell, who had been restored to good humour
by the feebleness of his opponent’s argument, wrote
finally on the 17th:

¢ The letter of Mr. Baylis exhibits great research, extending
even to the Law List, a most respectable publication. I prefer
my own authority for the following reasons. Nearly thirty-
one years ago I was made a Serjeant. After that I was elected
a member of the Society of Serjeants. Those who elected me
might have refused to do so. I suppose this shows that
Serjeants and the Society of Serjeants were different. Next,
as to the society being part of a University : during the whole
thirty-one years it has never done anything in common with
any other Inn, any barrister or any student.’

Serjeants’ Inn had, in short, become a nineteenth-
~century club with a sixteenth-century name—a club
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for which there was no demand, which never could
elect any new members. When the cost of keeping
up the club outweighed benefits derived by members,
they very properly sold their premises and interest,
which otherwise must have become a tontine.
Lord Bramwell was, by November, 1886, a con-
spicuous Liberal Unionist; party bitterness was
then intense. Gladstonian newspapers, therefore,
accused him of dishonourable conduct in the matter,
suggesting that the money realized by the sale of
Serjeants’ Inn ought to have been given to increase
the salaries of London Board School teachers, to ¢ the
poor,’ etc.

The business of a Judge is to dispense the King’s
justice, which British subjects have learnt to believe
can be nothing but perfect; in criminal cases super-
intending the trial of those who are alleged to have
wronged their neighbours, defied, profaned the law,
and on conviction decreeing the penalty; in civil
actions helping to justly determine disputed claims
of individual right. Beyond this a Judge has no
duty to the public—that is to say, no locus stand: in
everyday affairs, no obligation, such as those who
instruct, amend, or amuse the public have, to pro-
vide a creditable show of some sort. Therefore a
Judge’s reputation is made gradually. Knowledge
about him filters through slowly from members of
the legal profession, from jurymen and witnesses.
The press, very reserved but emphatic on such
matters, contributes also. It was in moulding the
actual task-work of justice that Sir George Bram-
well’'s influence was most felt. *In court,” says one
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who knew him well, ‘he always held the reins and
guided the case.” However eminent the counsel
engaged, he was unmistakably captain on his own
quarterdeck. ,

Jurymen, whose opinion counts for a good deal,
were glad when he was on the bench, because his
summings-up were as terse, clear, easy to under-
stand, as his letters to the newspapers. Some
Judges’ charges are very diffuse, difficult to follow.
Baron Bramwell put the salient points, nothing
else, and without verbiage, rhetoric, padding. In
summing up he thus (as has been often told) con-
densed an enormously lengthy argument from
counsel in defence of a farmer charged with shoot-
ing at a boy who was stealing the farmer’s apples :
¢ Considering the materials he had, I am surprised,
gentlemen,’” said Sir George, ‘that the learned
counsel did not make his speech longer. I, how-
ever, shall leave the case to you in eight words:
The prisoner aimed at nothing, and missed it.’
Yet he took great pains with, gave much considera-
tion to, sentences; frankly acknowledged that he
welcomed the opinion on that matter ‘of any
sensible man,” which would show at least how the
case struck on-lookers. A prisoner was once con-
victed before him of a very terrible and repulsive
crime, committed under circumstances never likely
—indeed, impossible—to recur. Sir George Bram-
well saw no necessity for a deterrent’ sentence ;
there was no danger of that kind of crime spreading.
Accordingly, although it was technically a capital
offence, he passed sentence of nine months’ im-
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prisonment only ; thus, as he told a friend, express-
ing the law’s vengeance or disapprobation—one of
the ingredients in all sentences—without inflicting
needless suffering. In the profession he had
acquired a reputation for taking a stern rather than
a sentimental or neo-humanitarian view of a Judge's
duty. On January 7, 1856, Sir John Mellor gave
him this well-meant but really unnecessary warning,
thoroughly characteristic of an English Judge :

¢. .. I congratulate you and the profession, but pray do
not go and hang people right and left to please the Times.
See article to-day. . . .'

He had that peremptory temper which comes of
acute sensitiveness and capacity for taking keen
interest in every phase of a question, knowing
tolerably well what was right, eager to have right
done quickly ; he was apt to get impatient about
anything which seemed to thwart justice. Now
and then, on the bench, his wrath got the better of
him. Before sentencing a certain man, convicted
of a series of terrible assaults on young children, he
said: ‘ Your counsel tells me that four years’ penal
servitude will kill you. I don’t care if it does kill
you." Such sayings got him the name of an un-
feeling Judge. He did not protest; indeed, he
rather persuaded himself that he had ‘no feeling.’
In Flintshire he tried an old woman of seventy,
indicted for the murder of her husband. Forty
long years they had lived together, the man treat-
ing the wife with unbearable cruelty all that time.
Perhaps she was partly to blame; anyhow, one
night she got a razor and cut her husband’s throat,
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then cut her own, but did not at once die. When
he came to sum up, Sir George Bramwell related to
the jury the old woman’s life and treatment. By
degrees the misery and pathos of the story was too
much for him : he put his hands before his face and
burst into tears. Recovering himself in a minute
or two, he warned the jury to banish from their
minds that irrelevancy in his charge. They there-
upon found the old woman guilty. She died within
a day or two in gaol. ‘I can’t think,’ said Baron
Bramwell afterwards to a friend who saw those
tears, ‘ how I came to make such a fool of myself.’
What the Bench and the Bar thought, after
knowing him well as Judge of First Instance and of
Appeal for twenty-five years was shown by the
great compliment paid to him upon his retirement.
In the spring and summer of 1881, Lady Bramwell’s
health had given way. She was a very careful,
anxious spouse. The doctors said that she could
not stand the English climate in winter. In the
middle of September his intended resignation was
announced. He actually retired during the long
vacation, at the special request of Lord Selborne,
to meet official convenience.* At Maidstone, in
July, there was a private and informal leave-taking
between himself and the members of his old circuit,

* Lord Coleridge wrote, October 19, 1881: ¢. . . Youarea
capital fellow except for what you are going to do on the first of
November. . . . You shall try Lefroy if you like it, with all
my heart. It might be a very striking last appearance before
the footlights. Poor dear Cockburn would hardly have given
you such a chance! . .



74 A MEMOIR OF LORD BRAMWELL

formerly the Home, now the South-Western. As
customary, the Bar entertained the Judges—Lord
Justice Bramwell, who presided in the Crown, and
Mr. Justice Denman in the Civil Court. The
dinner was a notable success, an event in legal
annals. ‘But such an entertainment,’” the Z7mes
said justly, ‘could not satisfy the Bar at large.” A
banquet was given to Lord Justice Bramwell in the
Inner Temple Hall, November 28, 1881, by all the
Judges and by the great body of the Common Law
Bar. Twenty-six Judges and 250 members of the
Common Law and Chancery Bars, as well as many
Government officials of rank, were present. ‘All
the other Judges then living,’ said the Zzmes, ‘ had
practised before Sir George Bramwell for years,
and consequently could not help looking up to him
with the deference due to known experience and
the long exercise of authority.” The Hall and the
company made a splendid spectacle. No similar
honour had ever been paid to an English Judge
before.

The Bar of England is the most critical and hard
to please of possible juries; yet there had never
before been a man so popular with the Bar—none
to whom such an honour was so appropriate.
Further, there was the foreboding that never again
would those old halls and their frequenters look on
an English judge with a like record of service. It
was suspected that the race which bred such students,
the forces which wrought and hammered such a
character as his into the shape it had taken, the
needs of jurisdiction which for a quarter of a
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century gave scope on the Bench to his matchless
powers and qualities, were passing away, not to
return. There would be ‘strong men after Aga-
memnon,’ but in future fewer chances for a personality
like his, for a mighty exponent of Common Law,
since Parliament was plastering over all chinks and
crannies with statutes. If another Bramwell did
happen to arise, he would have to accept a colonial
judgeship in Saturn or Jupiter.

At the time, Sir George Bramwell was, it is true,
making way for other men. The new Judicature
Act might have rendered Judges immortal. Here
was proof that it had not. Allowing for the fact
that the most admired, acceptable thing most men
ever make is a vacancy, and that there is more real
joy over one sinner who resigneth than over ninety-
and-nine just appointed men, it is certain that the
spoken and written expressions of affection and
respect —reverence almost —at that time were
perfectly genuine. One of the services which Sir
George Bramweil had rendered to the Bar during
his twenty-five years on the Bench never could be
put into words, without inferentially discrediting
other Judges by contrast. He showed always that
he understood what pleaders, young or old, confident
or nervous, famous or obscure, said or tried to say.
Pleading before a dull or weak Judge, like trying to
carve for hungry people with a blunt knife, means
double work, lost temper, spoilt materials. Nothing
is quite so bad as the obtuse man; he shatters the
Bar's faith in the supremacy of natural law in the
spiritual world. If you have an ignorant, unfriendly
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or prejudiced Judge, you can go to the Court of
Appeal. If you have to deal with an ill-bred man,
you can show your friends how superior your own
breeding is. Some of the praise given to Sir George
Bramwell for his kindness, consideration, generous
help to the profession, meant praise for his knack of
always understanding what advocates were driving
at. One doesn’t really thank a Judge for being
‘kind’ if he’s dull also. Something of this was in
the mind of those present at the banquet in
November, 1881. It couldn’t be fully said, lest
some should whisper to themselves, ‘Yes; he was
so unlike A, B, C, or D.’

What the Zimes said, July, 1881, could not be
better said :

¢. . . Few Judges have been more liked by the Bar than
Lord Justice Bramwell. Gifted with great natural vigour of
mind and quickness of apprehension, he was yet remarkably
patient in listening to their arguments, and showed still more
remarkable candour in putting their arguments for them in the
strongest and clearest way in which they could possibly be put,
so that they could not hope to put them better (a very happy
way of repressing undue prolixity), and then if he desired to
show their fallacy, he would do so in the Socratic way, by
questions so shrewd and keen that no sophistry could evade
them, and yet in a good-natured way that never could annoy,
and often with a touch of humour that would even amuse, and
thus a long argument would often be cut short and its fallacy
exposed in the clearest, shortest, and most pleasant and satis-
factory way, and without annoyance to anybody. No wonder
that the Bar liked a Judge who thus dealt with them—one who
had a giant’s strength and did not use it tyrannously or unfairly,
but with candour and good humour, and racy frankness and
thorough kindliness of manner, which made every man feel
that he had been able to make the best that could be made of
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his case, whatever it might be; and it was only very great
stupidity, or very great persistency in wrong, which could be
proof against his mixture of shrewdness and good humour or
rouse his naturally quick temper into anger. . . .’

Whether that unexampled tribute of November 28,
1881, did more honour to the guest or to the givers
of the banquet it is not easy to say. As for the
guest, the public, from a sort of instinct, had
approved each honour or promotion given to him,
Only a great people could have been proud of such
a man, could have continued, all through the bravest
days of the Victorian era, to regard him as one of
the pillars of the nation. As for the givers, only
men who in their innermost hearts revered most
of all honesty, courage, diligence, kindness, truth,
could have taken so much trouble, could have paid
him that compliment then. Of legal equipment,
wit, acuteness, stored learning, gifts of money-
making, and success, the Bar had plenty of examples
around them. These things the Bench and the Bar
of England had never cared to applaud in the same
way. '

With a fine (perhaps accidental) sense of artistic
relief, light and shade, Sir William Harcourt, then
Home Secretary, and Lord Coleridge were placed
at the dinner-table next and next but one to Sir
George Bramwell. Just such speeches as ought to
be made were made by Sir Henry James, who was
in the chair and proposed the guest’s health, and by
Lord Coleridge returning thanks for the Bench. Of
one sentence in Sir George Bramwell’s reply—: I
declare that if 1 had the choice whether to be a
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great Judge or a good Judge, I should prefer the
latter’—the 7imes said, March 10, 1892, the day
after his death, that ‘it was his rare fortune to be
both.” The phrase he used—not perfect, since to be
a good Judge means in English so many things, some
very commonplace—declared, above all, that it was
better to be a good man than a great Judge, the
same as Walter Scott’s last words on his death-bed
meant. Lord Bramwell also said in his speech of
thanks, ‘I know I have an anxious temperament.
I ask pardon of any whom I have offended.’

The Dazly News had hinted, three months before,
that he might be raised to the peerage. Some of
the experts in the press, while deploring his retire-
ment as a public misfortune, added that the Common
Law autocrat in the Lords, Lord Blackburn, would
be none the worse for a colleague. Lord Armstrong
wrote to Sir George a warning not to take the
suggested title of Lord Edenbridge, lest his family
name should be merged, and so forgotten. He was
created Baron Bramwell of Hever, February 15,
1882, and took his seat in the House early in that
year. For the latter occasion he borrowed Lord
Esher’s robes, which arrived with this on a scrap of
paper :

¢ My DEAR LORD AND MASTER,

¢I send you my robes.
1 have not a cocked hat.
« They give you one (I think) at the House of Lords.

¢« Don't flog me.
¢ Ever dutifully yours,

¢ ESHER.
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CHAPTER IIL

*THE POLITICAL ECONOMY OF OUR YOUTH.

Why Lord Bramwell intervened in public affairs— Partial
triumph and acceptance of Free Trade, Free Competition,
Free Contract, between 1846 and 1870—Why ascendancy
of political economists short-lived—Fibres of ¢ paternalism’
and ¢ protection ' left in soil—Eppur non si muove—Growth
of ¢‘new mildness,” and increasing distrust of economic
liberty—Mainly result of new wealth, material prosperity,
humane legislation—Revival of ¢ some kind of Socialism’
after 1880—Foreign influences—The ¢ Historical ' School
—Spurious ethical sanction for movement—Kinship with
Sacerdotal Economy of Middle Ages—Tendency towards
¢some kind of Socialism’ also potent on side of juris-
prudence.

IT has been questioned by an eminent critic and
sincere admirer of Lord Bramwell's career whether
he was quite as great a success in the Court of
Appeal as he had been in the Court below. An
explanation of the disappointment thus indicated is
suggested by a high authority : It was as Judge of
First Instance that Lord Bramwell’s special powers
and gifts showed to most singular advantage, because
the penetration, logical directness, *high initial
velocity ' of his intellect—his workmanlike knack
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of mastering facts, assaying evidence, and applying
law—acted as solvent to problems, difficulties, doubts,
which come before juries, or before a Judge sitting
in banc. In a sense, those powers and gifts may
not be the highest of all; it happens that they are
the rarest. On the other hand, the English judiciary
has of late years been rather overendowed with
those more subtle and impressive attributes which
go to make ‘great’ Judges of Appeal. To compare
him as Judge of Appeal with, for instance, Lord
Justice Bowen or Lord Selborne, is like comparing
Cobbett and Spinoza. After he went to the House
of Lords, Lord Bramwell showed, until the last few
months of his life, no symptoms of brain-weariness
or failing powers. His judgment in the railway
case (p. 148) is a superb example of simplifying
questions and clearing the ground. His judgment
in the Bank of England v. Vagliano, March 5, 1891
(he was eighty-two at the time), was a masterly
effort to disentangle the elusive threads of that most
difficult case, while the reported judgments of Lords
Halsbury, Selborne, and Herschell, especially in the
matter of bankers’ negligence, remind one that a
judicial revolution had been silently going on since
the case of Zwucker v. Robartes, in which Lord
Bramwell had taken enormous interest. The ground
was slipping from under his feet, and he knew it.
‘ Probably we’ (Lord Field concurring) ‘are wrong,’
he said.

Lord Bramwell's active, if intermittent, inter-
vention as critic or combatant in that field where
jurisprudence and political economy in relation to
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governmental tactics are causes of war, covers a
period of about ten years—from his retirement in
1881 until his death in 1891.

He had a twofold reputation among his country-
men—one might say, two careers. As advocate
and master of legal procedure, he rapidly achieved
success ; on the Bench won additional renown, never
dimmed. When already approaching old age, his
opinions on public questions came to be familiar to
many of his countrymen, who previously had re-
membered, in a general way, Baron Bramwell, the
blunt, wise, witty judge, famous for delivering charges
very well from the Bench. His way of taking his
holiday—of enjoying that leisure which he had
surely earned—was to ‘descend into the street,” as
French rhetoricians say, to take his chance like the
humblest volunteer in the bodyguard of truth, as
critic and debater on questions of the day, by means
of terse, grave, good-humoured, and not easily
answered remonstrances, in the Z7mes and else-
where. From 1880 to 1891, Liberal leaders were
trying to banish ‘abstract’ English ideas about
other things besides political economy to Saturn
and Jupiter. Handling problems of jurisprudence,
Common Law rights, public equity generally, he
wrought with a firm, sure hand. Thousands of
readers, amused or edified by what he wrote about
‘* Drink’ or ¢ Land Nationalization," scarcely noticed
his letters, of far greater importance, about contract.
His reassertion of the Liberal creed (in a certain
and important sense the only one before the nation
for many years), although fragmentary, and put

6
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forward without any claim to cover the field of dis-
cussion, prevented the doing of some things which
consistent Liberals had always protested against ;
was a great encouragement to not a few thinking
men inclined to dread, after 1881, that equity,
public faith, security of property, and those national
characteristics depending on unhampered individual
freedom and self-help, were seriously imperilled in
this country; told especially upon that undemon-
strative class who win not every great electoral
contest in this country, but the best two out of
three—* the rubber,’ so to speak. A Judge or a
peer gets a good hearing, especially whenever
‘points of lawlessness’ are raised by statesmen or
politicians, but not necessarily a favourable hearing.
That Lord Bramwell's writings got on their merits,
solely because his arguments seemed sensible, and
very hard to deny.

Why he intervened in controversies of the day,
wrote pamphlets, letters to the press, delivered
addresses, became a zealous member of the Liberty
and Property Defence League, may be asked,
because not many men who achieve fame on the
English Bench care to step down into the polemical
ring to fight with beasts at Ephesus—in Fleet
Street and parts adjacent. The English people
like to think that not only their Judges, but all men
who have once taken official ‘vows’ to renounce
political bias, favour, or partiality, so abstain. A
tradition has grown up that one cannot well answer
a Judge ¢back,’ any more than one can a Bishop
speaking from the pulpit ; therefore, neither has ever
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been a very welcome controversialist on ‘lay’ topics.
When an English Judge whose political utterances
have been freely quoted happens to try a case in
which some politician is interested, the average
Englishman feels somehow as if he had been non-
suited himself. No doubt Lord Bramwell shared
the English prejudice in the matter. For many
years he scrupulously avoided party politics—one
reason why his intervention in purely economic
or legal discussions never gave offence or made
enemies for him. People saw that he was obviously,
painfully honest ; wrong, perhaps, but certainly
honest, single-minded. Then, Lord Bramwell wasn’t
wrong often. Some of his reasons for intervening
in public controversy were unheroic enough. He
had fewer domestic interests and distractions than
most men ; after 1881 a good deal of time to spare
for letter-writing, etc. ; an extensive correspondence
with clever men, who wrote to him to get his opinion
or approval, not for amusement’s sake. His letters
to the press are often finished works of art—if|
following Schiller, one may recognize the true artist
‘by what he omits.” Writing to the newspapers
was for Lord Bramwell undoubtedly an intellectual
gratification, just as sketching is for a receptive
draughtsman. He saw points quickly, did not want
them lost.

Another reason was, that such a man holding such
opinions really couldn’t keep silent. Considerable
forces were already making for reaction against the
ascendency of his friends the political economists
when Sir George Bramwell, enjoying the com-
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parative leisure of a Lord Justice of Appeal, found
himself drifting into criticism and controversy. They
worked more definitely, so soon as Socialists and
semi-Socialists in both political camps got their hands
on the throttle-valve, to weaken and diminish the
nation’s respect for principles of jurisprudence, for
distinctions between governmental right and wrong,
which he held to be fundamental. Even as early
as 1870 there were really not many covenanted
defenders of political economy left, although it might
have been said, between 1840 and 1870, that 10 root
out from the economic and political fields the last
vestiges of paternal restraint and capricious inter-
ference inculcated by medieval jurists and economists
had been the glory of * Liberalism.’

A steady, if scarcely perceptible, revolution in
public sentiment, a distinct moral change in every
grade of civil society, was the result in this country
—as De Tocqueville says it was in the United
States—of milder laws, increased prosperity, and the
peaceful obliteration of class disabilities. Plenty of
angry complaints, demands for political change or
reform, were still heard; but already by 1870 a
generation of Britons had reached manhood who
had never felt, nor even witnessed, infliction of con-
scious injustice, hardship or wrong by their ‘rulers’;
the old savage intransigeance of the early part of
the century among °the populace’ was becoming a
memory only. Commencing with the middle class,
the new mildness, tolerance, aversion to harshness
or severity in any shape, became factors of great
importance in the life of the nation. Slowly but
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surely they determined popular judgment about
the conclusions, or so-called ‘laws,’ of political
economy. Well-to-do communities, with large tax-
paying capacity, and assured of just and mild
government, can alone afford to indulge in the
luxury of applying moral, ethical, or sentimental
ideas fashionable at particular dates—but necessarily
‘fluid’ and varying fundamentally every few years—
to serious business of legislation, to problems of
jurisprudence, or to economic relations. Such a
luxury came more and more within reach of pros-
perous Britons between 1846 and 189o. The new
pity told in a definite way against the °‘dismal,’
¢ unsympathetic,’ ‘iron’ conclusions of /laissez faire.
Savage sports, prize-fighting, duelling, the rigors
of the criminal code, imprisonment for debt, cruelty
to animals, had been mitigated or abolished by law
and general consent; was it impossible to render
the iron law of supply and demand, or the remorse-
less stringency of competition, more humane also?
Lord Bramwell, addressing the British Association
in 1888,* marvelled whether he was to hear next
‘that Euclid’'s elements are ‘‘inhuman.”’ A fairly
numerous class were coming to the front predis-
posed to so describe them.

Meanwhile thirty years of development in the

* Republished as pamphlet, ¢ Economics v. Socialism.” From
some points of view it does seem rather unfair that two sides
of a triangle should always be greater than the third. Mr.
Ruskin is, perhaps, the only economist who has dwelt on this.
Parliament seems to have done little or nothing for the ‘really
deserving ’ third sides of triangles, although few people, except
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industrial England begotten of Free Trade had
provided abundant objects, problems, enigmas for
incoherent exercise of flaccid curiosity, sympathy,
pity. The early political economists, dealing with
phenomena of their epoch, seem always to have
postulated, as their ‘wage-earning unit,” a healthy
as well as a free man. From the commencement
of the century great manufacturing centres, offering
promise of good wages and cheap food, had begun
to attract, not only the parish apprentices bred
under the old poor law, but thousands of healthy
country people, ignorant of physiological or sanitary
laws, to a town life. If not in the first, certainly in
the second or third generation, these new factory
and city workers showed signs of physical, and
especially nervous, deterioration. The waste heaps
and ‘tailings’ of the great industrial machine, run
at ever-increasing speed after 1846, began to
present, among certain trades, unhealthy, feeble, and
degenerate human types, physically unfit to compete
in the struggle ; each successive generation genuinely
less and less able to bear nervous strain or physical
suffering. Misery, and a man’s honest belief that
he is enduring misery, are no doubt largely relative.
Physical, nervous and mental capacity to endure
may deteriorate while material circumstances actually
improve. Those horrors of modern city life among
the very poor depicted by Charles Booth, G. R.

possibly Lord Wemyss and Lord Grimthorpe, would now
seriously defend the inhuman judgment pronounced upon them
by the followers of Euclid.
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Sims, Stead, Sherwell, would probably have neither
terrified nor greatly inconvenienced dwellers in the
London slums known to Defoe or painted by
Hogarth ; while to the working classes of 1780 the
food and clothing within reach of the very poorest
Londoners in 1880 would represent luxury. What
might be called ‘the standard of discomfort’ had
been materially altered during the century, while
callousness-—or capacity to endure other people’s
sufferings with equanimity — had simultaneously
diminished among the ‘better classes” In his
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